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L.
INTRODUCTION.

By this Application, the Insurance Commissioner of the State of California in his official
statutory capacity as Liguidator for Golden State Mutual Life Insurance Company
(“Commissioner”) seeks Court approval of a General Release And Settlement Agreement between
the Commissioner and Community Impact Development II, LLC (“CID”) resolving the action
entitled Community Impact Development I, LLC v. Insurance Commissioner of the Siate of
California as Liguidator for Golden State Mutual Life Insurance Company, Los Angeles Superior
Court Case No. BC462745.

On June 2, 2011, pursuant to this Court’s authorization, CID sued the Commissioner for
quiet title and declaratory relief, contending that CID owns two murals attached to the lobby walls
of real property owned by CID and known as the Golden State Mutual Life Insurance Company
Building located at 1999 West Adams Boulevard in Los Angeles, California (“Building™). The two
murals are identified as (1) “The Negro in California History: Exploration and Colonization” by
Charles Alston and (2) “The Negro in California History: Settlement & Development” by Hale
Woodruff (collectively, “Murals™). The Murals are painted on canvas and depict the contributions
of African Americans to California’s history. The first mural depicts the years 1527 to 1850, and
the second depicts the years 1850 to 1949, Thereafter, on December 21, 2011, the Commissioner

filed a cross-complaint against CID seeking damages for breach of lease, breach of covenant of

expenses. CID’s Complaint and the Commissioner’s First Amended Cross-Complaint are
referenced herein as the “Lawsuit.”
In the Lawsuit, CID contended that it purchased the Murals with the Building at the time it

purchased the Building in 2009. The Commissioner, on behalf of Golden State, disputed CID’s

breached the Lease Agreement between CID and Golden State by not permitting the Commissioner

to remove and sell the Murals. After over two years of litigation, during which the case was

reassigned and rescheduled for trial multiple times, one and a half days of mediation and an all-day
-1-
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Mandatory Settlement Conference before the Lawsuit’s assigned trial judge, the Hon. William I
Fahey, the Commissioner and CID reached a full settlement of the Lawsuit and thereafter entered
into the General Release And Settlement Agreement (“Settlement Agreement™) attached hereto as
Exhibit 1.

Pursuant to the Settlement Agreement, the parties agreed to the following terms:

I. CID agreed to pay to Golden State the total sum of Five Hundred Fifty Thousand
Dollars ($550,000) in settlement of the Lawsuit, hereinafter referred to as the “Settlement Sum.”

2. The Commissioner and Golden State agreed to release any and all right, title and

interest in and to the Murals to CID.
3. Within thirty (30) days of October 3, 2013, the Settlement Sum is to be deposited

- into an interest bearing blocked escrow account at First American Title Insurance Company, which

shall serve as the escrow agent, and proof of said deposit shall be provided to counsel for the
Commissioner. The terms of the escrow account are to provide that within five (5) days of CID
receiving notice of entry of a Court Order or Orders approving the Settlement Agreement, the
escrow agent shall pay the Settlement Sum to Golden State. The terms of the escrow account also
are to provide that the escrow 1s not revocable by CID unless this Court expressly declines to
approve the Settlement Agreement.

4. CID shall not sell or otherwise transfer ownership of the Murals separately from the
Building for a period of five years and six months. Said period expires on March 31, 2019.

5. The Settlement Agreement is subject to and requires the approval of this Court,
which 1s the Court overseeing Golden State’s liquidation in the matter entitled Insurance
Commissioner of the State of California v. Golden State Mutual Life Insurance Company (LASC
Case No. BS123005) (“Liquidation Court™).

6. The Parties are to bear their own costs and attorneys’ fees.

There 1s good cause for the Court to issue the requested Orders.

First, the Settlement Agreement and the payment to Golden State of $550,000 represents a
reasonable settlement of the Commissioner’s and CID’s claims in the Lawsuit and eliminates the

uncertainty of a potential judgment awarding the Murals to CID and against the Commissioner.

R
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CID’s complaint sought a declaration that the Murals are owned by CID and an award of attorney’s
fees and expenses. If Judge Fahey determined that the Murals are owned by CID, then Golden State
would receive no money from CID and potentially would have to pay an award of attorney’s fees

and expenses to CID previously estimated by CID to exceed $400,000. If on the other hand Judge

- Fahey determined that the Murals are owned by Golden State, then the Commissioner would need

to incur the cost of removing, storing and insuring the Murals at an estimated cost of at least
$35,000 and then selling the Murals at an estimated administrative cost (including a commission or
sales fee) of at least $25,000, for a combined cost of at least $60,000. The Murals’ combined
estimated liquidation value in accordance with the estate’s most recent appraisal is $700,000

(8350,000 per Mural),

Second, the majority of the issues in the Lawsuit were framed for trial by Judge Gregory

. Alarcon, the Lawsuit’s former trial judge before re-assignment, in his Orders denying the Parties’

cross-motions for summary judgment. True and correct copies of the two Orders are attached
hereto as Exhibits 4 and 5. Based on Judge Alarcon’s determinations in the Orders, the
Commissioner believes that resolutions at trial of the facts, issues, claims and defenses in the
Lawsuit would inevitably lead to an appeal, with the attendant costs and delay of an appeal. The
settlement avoids an appeal and its costs and delay.

Third, due to the passage of time, the recollection and availability of witnesses, there are

evidentiary 1ssues regarding proof of certain facts and issues. Neither side is assured of victory at

| trial.

Fourth, the Settlement Agreement stops the further expenditure of Golden State’s limited
assets on attorney’s fees and expenses associated with the Lawsuit, the anticipated trial scheduled to
commence on October 21, 2013 prior to settlement, and anticipated appeal by the losing party.

Trial was anticipated to take two to three weeks. The anticipated fees and expenses associated with
trial and an appeal exceed $150,000. Accordingly, absent settlement, the anticipated cost of
removing, securing and selling the Murals and the attorney’s fees and expenses for trial and appeal,

assuming the Commissioner were in fact to prevail, exceeds $210,000, resulting in a potential net

L recovery of $490,000 or less ($700,000 liquidation value minus at least $210,000 in expenses)

3-
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which is approximately $60,000 less than the $550,000 Settlement Sum to be paid by CID pursuant
to the Settlement Agreement.

Fifth, the Settlement Agreement is consistent with the Commissioner’s authority under the
Insurance Code and California case law, which grants the Commissioner broad powers to settle
claims against Golden State. Insurance Code § 1037 and the Court’s Order Appointing Liquidator
provide that the Commissioner as Golden State’s liquidator shall have the authority to “compromise
or in any other manner negotiate settlements of claims against” Golden State ‘-‘upon such terms and
conditions as the commissioner shall deem to be most advantageous to the estate of the person
being administered or liquidated.”

In sum, the Commissioner’s settlement of the Lawsuit for $550,000 and an agreement that
the Murals will not be removed from the Building for at least 5% years is reasonable, rational,
geared toward maximizing Golden State’s liquidation estate value, and is in the best interests of |
Golden State’s creditors.

Accordingly, by this Application, the Commissioner requests that the Court issue the

' following Orders:

I. An Order approving the Settlement Agreement and authorizing the Commissioner to
enter into the Settlement Agreement with CID; and
2. An Order authorizing the Commissioner to take any and all actions necessary to

accomplish the purposes of the Order requested herein.
II.
FACTUAL BACKGROUND

A. Orders Appointing Conservator and Ligquidator of Golden State.

On September 30, 2009, this Court ordered and appointed the Commissioner to serve as
Conservator of Golden State (“Conservator”). (Order Appointing Conservator, Exhibit 2.)
Thereafter, on January 28, 2011, this Court terminated the Commissioner’s status as Conservator
and ordered and appointed the Commissioner to serve as Golden State’s Liquidator. (Order
Appointing Liquidator, Exhibit 3.) The Commissioner was appointed Liquidator because Golden

State was and remains insolvent in that, as of September 30, 2010, Golden State’s estimated

A
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liabilities of $9,291,895 exceed its estimated remaining assets of $5,721,154 by over $3 million
($5,721,154 in assets - $9,291,895 in liabilities = $-3,570,741). (Declaration of Scott Pearce

(“Pearce Dec.”), 14 6-9.)
The Order Appointing Liquidator, in pertinent part, directs the Commissioner (1) to

negotiate settlements of claims against Golden State upon such terms and conditions as the
Liquidator shall deem to be most advantageous to the estate of Golden State,” and (3) to “sell,
transfer, abandon, or otherwise dispose of or deal with, any real or personal property of Golden
State at its reasonable market value, or, in cases other than acquisition, sale, or transfer on the basis
of reasonable market value, upon such terms and conditions as the Liquidator may deem proper,
provided the market value of the property involved does not exceed the sum of twenty thousand
dollars ($20,000).” Court approval of the Settlement Agreement is necessary because pursuant to
the Order Appointing Liquidator, the Commissioner’s ability to compromise, make settiements of
claims against Golden State and sell or transfer Golden State’s property is limited to $20,000
without Court approval. (Order Appointing Liquidator, ] 2, 7 and 8, Exhibit 3; see also Insurance
Code § 1037(d).)

B. The Murals.

The Murals were commissioned in 1947, painted on canvas in New York and placed in
Golden State’s headquarters in Los Angeles in 1949, The Murals depict the contributions of
African Americans to California’s history. The first mural depicts the years 1527 to 1850, and the
second depicts the years 1850 to 1949. The Murals are currently located in Golden State’s former
headquarters in Los Angeles, pursuant to a stipulation with CID pending the outcome of the
Lawsuit. (Pearce Dec., §10.)

C. Ownership of Golden State Building.

From 1949 to May 18, 2005, Golden State owned the Building. On May 18, 2005, to raise
capital, Golden State sold the Building to EN Golden State, LLC and entered into a Lease
Agreement in which Golden State leased the Building for 15 years from EN Golden State, LLC. Onj
August 31, 2006, EN Golden State, LLC sold the Building to West Adams Investment Trust.

-5
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Thereafter, on May 15, 2009, West Adams Investment Trust sold the Building to CID. (Pearce

[ Dec., Y 11)

D. City of Los Angeles Designates the Building as a Cultural-Historic Monument and

Includes the Murals in said Desiosnation.

On June 1, 2011, the City of Los Angeles designated the Building as a Cultural-Historic
Monument in the City’s list of Cultural-Historic Monuments and included the Murals in the
designation. According to the City, the Murals are an integral part of the Building and removal of
the Murals from the Building would require the City’s approval and compliance with the City’s
Administrative Code. The Commissioner filed a mandate proceeding to challenge the designation,
which is Los Angeles Superior Court, Case No BS133562. This proceeding was stayed pending the
outcome of the trial over the ownership of the Murals. With approval of this settlement, the
Commissioner intends to dismiss the mandate proceeding. (Pearce Dec., § 12.)

E. 2011 Agreement to Sell the Murals to the Smithsonian Institution.

On January 20, 2011, the Commissioner entered into a Sale Agreement with the
Smithsonian Institution to sell the Murals to the Smithsonian Institution for a total of $750,000,
The Smithsonian Institution withdrew from the agreement prior to Court approval due to public

pressure against the removal of the Murals from the Building and CID’s ownership claim. (Pearce

Dec., 1 13.)
F. The Lawsuit.

On June 2, 2011, pursuant to this Court’s authorization, CID sued the Commissioner for

- quiet title and declaratory relief, contending that CID owns the Murals. Thereafter, on December

21, 2011, the Commissioner filed a cross-complaint against CID contending that the Murals are
Golden State’s personal property and seeking damages for breach of lease, breach of covenant of
good faith and fair dealing and declaratory relief. Both parties claimed attorney’s fees and
expenses. (Pearce Dec., ¥ 14.)

In the Lawsuit, CID contended that the Murals are fixtures to the Building and, as such, CID

purchased the Murals at the time it purchased the Building in 2009. The Commissioner, on behalf

-6-
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of Golden State, disputed CID’s contention and contended that the Murals are Golden State’s
removable personal property, are not fixtures to the Building and that CID breached the Lease
Agreement between CID and Golden State by not permitting the Commissioner to remove and sell
the Murals. CID and the Commissioner litigated the issues in the Lawsuit, took numerous

depositions, filed cross-motions for summary judgment which were denied (see Orders attached as

- Exhibits 4 and 5), and prepared the Lawsuit for trial. At the time of settlement, the Commissioner

and CID were prepared for trial. (Pearce Dec., 9 15-17.)
G. The Settlement Agreement.

After over two years of litigation, the assigned trial judge, Judge William F. Fahey, ordered
the Commissioner and CID to participate in mediation. The parties participated in a full day and a
second half day of mediation before mediator Floyd J. Siegal on August 12 and September 16,

2013, The mediation did not result in settlement. Thereafter, on October 2, 2013, the parties

| participated in an all day Mandatory Settlement Conference with Judge Fahey. As a result of Judge

Fahey’s efforts, the parties reached a settlement of the Lawsuit. The Settlement Agreement is
attached hereto as Exhibit 1. (Pearce Dec., § 18; Settlement Agreement, Exhibit 1.)

Pursuant to the Settlement Agreement, the parties agreed to the following terms:

1. CID agreed to pay to Golden State the total sum of Five Hundred Fifty Thousand
Dollars ($550,000) in settlement of the Lawsuit, hereinafter referred to as the “Settlement Sum.”

2. The Commissioner and Golden State agreed to release any and all right, title and

| interest in and to the Murals to CID.

3. Within thirty (30) days of October 3, 2013, the Settlement Sum is to be deposited
into an interest bearing blocked escrow account at First American Title Insurance Company, which
shall serve as the escrow agent, and proof of said deposit shall be provided to counsel for the
Commissioner. The terms of the escrow account are to provide that within five (5) days of CID
receiving notice of entry of a Court Order or Orders approving the Settlement Agreement, the
escrow agent shall pay the Settlement Sum to Golden State. The terms of the escrow account also
are to provide that the escrow is not revocable by CID unless the Court expressly declines to
approve the Settlement Agreement.

7.
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4, CID shall not sell or otherwise transfer ownership of the Murals separately from the

- Building for a period of five years and six months. Said period expires on March 31, 2019.

5. The Settlement Agreement is subject to and requires the approval of this Court, as
the Court overseeing Golden State’s liquidation in this matter.
6. The Parties are to bear their own costs and attorneys’ fees.
(Settlement Agreement, Exhibit 1.)
110
ARGUMENT
There is good cause for the Court to approve and authorize the Commissioner to enter into

the Settlement Agreement.

A. Entry Into The Settlement Agreement Is Consistent With The Commissioner’s

Authority Set Forth In The Order Appointing Liquidator.

Impaired and insolvent insurance companies are precluded from seeking relief in
bankruptcy. (11 U.S.C. § 109(b}2) (“A person may be a debtor under chapter 7 of this title only if
such person is not . . . a domestic insurance company”).) Instead, California, like most states, has
statutory proceedings subjecting impaired and insolvent insurers to orderly conservation,
rehabilitation and/or liguidation. California’s statutory proceedings are codified in Insurance Code

§ 1010 et seq. (Garamendiv. Golden Eagle Insurance Company (2005) 128 Cal.App.dl[h 452

- (Insurance conservation proceedings are special proceedings subject to the provisions of the

Califormia Insurance Code).)

The Order Appointing Liquidator directs the Commissioner as Liquidator to compromise or
in any other manner negotiate settlements of claims against Golden State upon such terms and
conditions as the Commissioner shall deem to be in the best interest of the estate of Golden State.
The Court’s approval of the Settlement Agreement is necessary because pursuant to the Order
Appointing Liquidator, the Commissioner’s ability to compromise and pay settlements of claims
against Golden State is limited to $20,000 without Court approval. (Order Appointing Liquidator,

92, 7 and 8, Exhibit 3.}
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Here, the Settlement Agreement and its terms are rational, geared toward maxinuzing
Golden State’s liquidation estate value and in the best interests of Golden State’s creditors because:

L. The Settlement Agreement and the payment to Golden State of $550,000 represents 4
reasonable settlement of Commissioner’s and CID’s claims in the Lawsuit and eliminates the
uncertainty of a potential judgment awarding the Murals to CID and against the Commissioner.
CID’s complaint sought a declaration that the Murals are owned by CID and an award of attorney’s
fees and expenses. If Judge Fahey determined that the Murals are owned by CID, then Golden State;
would receive no money from CID and potentially would have to pay an award of attorney’s fees
and expenses to CID previously estimated by CID to exceed $400,000. If on the other hand Judge

Fahey determined that the Murals are owned by Golden State, then the Commissioner would need

sales fee) of at least $25,000, for a combined cost of at least $60,000. The Murals’ combined
estimated liquidation value in accordance with the estate’s most recent appraisal is $700,000
($350,000 per Mural). (Pearce Dec., 4 19-20.)

2. The majority of the issues in the Lawsuit were framed for trial by Judge Gregory
Alarcon, the Lawsuit’s former trial judge before re-assignment, in his Orders denying the Parties’
cross-motions for summary judgment. (Exhibits 4 and 5.) Based on Judge Alarcon’s
determinations in the Orders, the Commissioner believes that resolutions at trial of the facts, issues,
claims and defenses in the Lawsuit would inevitably lead to an appeal, with the attendant costs and

delay of an appeal. The settlement avoids an appeal and its costs and delay. (Pearce Dec., 49 19,

3. Due to the passage of time, the recollection and availability of witnesses, there are
evidentiary issues regarding proof of certain facts and issues. Neither side is assured of victory at
trial.

4, The Settlement Agreement stops the further expenditure of Golden State’s limited
assets on attorney’s fees and expenses associated with the Lawsuit, the anticipated trial scheduled to

commence on October 21, 2013 prior to settlement, and anticipated appeal by the losing party.

9.
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- Trial was anticipated to take two to three weeks. The anticipated fees and expenses associated with

trial and an appeal exceed $150,000. Accordingly, absent settlement, the anticipated cost of
removing, securing and selling the Murals and the attorney’s fees and expenses for trial and appeal,
assuming the Commissioner were in fact to prevail, exceeds $210,000, resulting in a potential net
recovery of $490,000 or less ($700,000 liquidation value minus at least $210,000 in expenses)
which is approximately $60,000 less than the $550,000 Settlement Sum to be paid by CID pursuant
to the Settlement Agreement. (Pearce Dec., {19, 22.)

5. The Settlement Agreement is consistent with the Commissioner’s authority under the
Insurance Code and California case law, which grants the Commissioner broad powers to settle
claims against Golden State. Insurance Code § 1037 and the Court’s Order Appointing Liquidator
provide that the Commissioner as Golden State’s liquidator shall have the authority to “compromise
or in any other manner negotiate settlements of claims against” Golden State “upon such terms and
conditions as the commissioner shall deem to be most advantageous to the estate of the person
being administered or liquidated.” (Pearce Dec., 1Y 19, 23.)

In sum, the Commissioner’s settlement of the Lawsuit for $550,000 and an agreement that

the Murals will not be removed from the Building for at least 5'% years is reasonable, rational,

| geared toward maximizing Golden State’s liquidation estate value, and are in the best interests of

| Golden State’s creditors. (Pearce Dec., 49 19-24.)

B. The Settlement Agreement Is Consistent With The Commissioner’s Authority Under

The Insurance Code, Which Grants Broad Powers To The Commissioner As

Liquidator Of Insolvent Insurance Companies.

Insurance Code § 1037, entitled “Powers of commissioner as conservator or liquidator,”
provides broad powers to the Insurance Commissioner as conservator and liquidator of insurance
companies and authorizes the Liquidator to sell and dispose of Golden State’s property. Section

1037 states in pertinent part:

Upon taking possession of the property and business of any person in any
proceeding under this article, the commissioner, exclusively and except as otherwise
expressly provided by this article, either as conservator or liquidator:

-10-
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(a) [Conservation of assets; conduct of business.] Shall have authority to
collect all moneys due that person, and to do such other acts as are necessary or
expedient to collect, conserve, or protect its assets, property, and business, and to
carry on and conduct the business and affairs of that person or so much thereof as to
him or her may seem appropriate.

(d) [Acquisition and disposition of property.] Shall have authority without
notice, to acquire, hypothecate, encumber, lease, improve, sell, transfer, abandon, or
otherwise dispose of or deal with, any real or personal property of that person at its
reasonable market value, or, in cases other than acquisition, sale, or transfer on the
basis of reasonable market value, upon such terms and conditions as the
commissioner may deem proper. However, no transaction involving real or personal
property shall be made where the market value of the property involved exceeds the
sum of twenty thousand dollars ($20,000) without first obtaining permission of the
court, and then only in accordance with any terms that court may prescribe.

[General powers.] The enumeration, in this article, of the duties, powers and
authority of the commissioner in proceedings under this article shall not be construed
as a limitation upon the commissioner, nor shall it exclude in any manner his or her
right to perform and to do such other acts not herein specifically enumerated, or
otherwise provided for, which the commissioner may deem necessary or expedient
for the accomplishment or in aid of the purpose of such proceedings.

Similarly, Case Law Supports The Broad Powers Granted To The Liquidator.

California case law supports the broad grant of powers accorded the Commissioner when he

is conserving, rehabilitating, and/or liquidating insurance companies. For instance, in [n Re

Executive Life Insurance Company (1995) 32 Cal.App.4th 344, the court considered the standards

to be applied to a proposed settlement of a dispute by the Commissioner as Liquidator. the Court of

Appeal noted that:

The Commissioner is an officer of the state (Caminetti v. Pac. Mutual
L. Ins. Co. (1943) 22 Cal.2d 344, 354 [139 P.2d 9081) who, when he or she is
a conservator, exercises the state's police power to carry forward the public
interest and to protect policyholders and creditors of the insolvent insurer.
(Carpenter v. Pacific Mut. Life Ins. Co. (1937) 10 Cal.2d 307, 330-331 {74
P.2d 7611.)

(In Re Executive Life, supra, at p. 356.) The Court then went on to explain that:

In exercising this power, the Commissioner is vested with broad discretion.
(Commercial Nat. Bank v. Superior Court [(1993)] 14 Cal.App.4th [393] at p. 402.)
This discretion is subject to statutory limitations (see id. at p. 409) and the
requirement that the exercise of discretion be neither arbitrary nor improperly

-11-
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discriminatory. (Carpenter v. Pacific Mut. Life Ins. Co., supra, 10 Cal.2d at p. 329.)
The Commissioner as conservator of the insolvent insurer is also a trustee for the
benefit of all creditors and other persons interested in the insolvency estate.
([Insurance Code] § 1057.)

(In Re Executive Life, supra, at p. 356.)
The Court concluded that:

... The trial court reviews the Commissioner’s actions under the abuse of
discretion standard. (Commercial Nat. Bank v. Superior Court, supra, 14
Cal.App.4th 393, 398): was the action arbitrary, i.e. unsupported by a rational basis,
or is it contrary to specific statute, a breach of the fiduciary duty of the conservator
as trustee, or improperly discriminatory?

| (In Re Executive Life, supra, at p. 358.). The Court of Appeal in Executive Life held that California

Insurance Code Section 1037(c) provides the Insurance Commissioner as Liquidator with the
authority to settle claims, subject to court review only on an abuse of discretion standard. As set
forth above, this abuse of discretion standard requires the Commissioner to observe any statutory
limitations and is subject to requirement that the decision to settle be neither arbitrary nor
discriminatory.

In this case, the Commissioner contended that the Murals are the property of Golden State.

| The Lawsuit, however, will require a trial on the merits and a possible appeal. The offered

settlement provides for a substantial payment to Golden State. The issues framed by the summary
judgment Orders indicate that the trial court in the Lawsuit saw the dispute as a palpable dispute
requiring trial. Under these circumstances, a settlement is not an abuse of discretion, but is a wise
selection among difficult alternative choices. The proposed settlement should be approved.

The Court’s review of the actions of the Commissioner as Liquidator is limited to a review
to determine if the proposed action is “arbitrary, i.e., unsupported by a rational basis, contrary to
specific statute, or discriminatory.” (Low v. Golden Fagle Ins. Co. ((2003) 110 Cal.App.éﬁh 1532,

1544) The proposed settlement in this matter is in accordance with the Commissioner’s statutory

| authority, is not arbitrary and is non-discriminatory. The Commissioner thus respectfully requests

approval of the Application.
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1v.
NOTICE OF THIS APPLICATION

The Liquidator has provided written notice of this application to all persons and entities
known to him that may have a substantial, unsatisfied claim that may be affected by this application
and any Court Orders pertaining thereto, regardless of whether the persons or entities are a party to
this action or have appeared in it, in compliance with California Rules of Court Rule 3.1184(c).
Said persons and entities include the Pension Benefit Guaranty Corporation, National Organization
of Life and Health Insurance Guaranty Associations, Certificate of Contribution holders, and

additional persons and entities listed on the Service List attached at the end of the Notice for this

V.
CONCLUSION

For the foregoing reasons, there is good cause for the Court to grant this Application and
authorize the Commissioner to enter into the Settlement Agreement with CID. Accordingly, the
Commissioner requests that the Court grant this Application and issue the following orders:

1. An Order approving the Settlement Agreement and authorizing the Commissioner to

enter into the Settlement Agreement with CID pursuant to the terms of the Settlement Agreement by

2. An Order authorizing the Commissioner to take any and all actions necessary to

accomplish the purposes of the Order requested herein.

/f
/
i
/
/f
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DATE: October 28, 2013 KAMALA D. HARRIS
Attorney General of California
FELIX E. LEATHERWOOD
W. DEAN FREEMAN
Supervising Deputy Attorneys General
LISA W.CHAO
Deputy Attorney General

EPSTEIN TURNER WEISS
A Professional Corporation

By: / YO A "
MICHAEL R. WEISS

Attorneys for Applicant

INSURANCE COMMISSIONER OF THE

STATE OF CALIFORNIA
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DECLARATION OF SCOTT PEARCE
IN SUPPORT OF COMMISSIONER’S APPLICATION TO APPROVYE SETTLEMENT
AGREEMENT REGARDING MURAL OWNERSHIP LAWSUIT

I, Scott Pearce, declare as follows:

1. I have personal knowledge of the facts and circumstances set forth in this
declaration, and if called upon to do so, I could and would competently testify thereto, except for
those facts and circumstances set forth on information and belief.

2. I am the Senior Estate Trust Officer for the Insurance Commissioner’s Conservation
& Liquidation Office. Starting on September 30, 2009, and continuing to the present, I have been
and currently am the Estate Trust Officer on behalf of the Insurance Commissioner in his Statutory
Capacity as Conservator (“Conservator”) and then as Liquidator (“Liquidator”) of Golden State
Mutual Life Insurance Company (“Golden State™).

3 As the Sentor Estate Trust Officer on behalf of the Conservator and now Liquidator
of Golden State, I am responsible for the supervision and management of matters pertaining to the
conservation and liquidatioh of Golden State including the matter entitled Community Impact
Development II, LLC v. Insurance Commissioner of the State of California as Liguidator for Golder
State Mutual Life Insurance Company, Los Angeles Superior Court Case No. BC462745 (the
“Lawsuit™). .I have closely supervised and managed the Lawsuit from its commencement through

the present.

4. I have read and reviewed this Application and the memorandum and exhibits
attached hereto.

5. Based on my supervision and management of the Lawsuit, all matters pertaining to
Golden State, my experience, review and understanding of the events related to the conservation

and now liquidation of Golden State, my and my staff’s review of the files and records routinely

contemporaneously by persons having knowledge of the events recorded and whose job duties
include recording them, and my review of this Application and its supporting papers and
documents, [ state the following:

_15-
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Orders Appointing Conservator and Liquidator of Golden State.

6. Attached hereto and incorporated herein as Exhibit “17 is a true and correct copy of

| the Settlement Agreement, executed by David E. Wilson on behalf of the Insurance Commissioner

of the State of California in his official statutory capacity as Liquidator for Golden State Mutual
I.ife Insurance Company (“Commissioner”) and Community Impact Development 11, LLC (*CID”).

7. Attached hereto and incorporated herein as Exhibit “2” is a true and correct copy of
the Order Appointing Conservator and Restraining Order dated September 30, 2009 (“Order

Appointing Conservator”™).

8. Attached hereto and incorporated herein as Exhibit “3” is a true and correct copy of

- the Order of Liquidation and Orders and Injunctions in Aid of Liquidation For Golden State Mutual

Life Insurance Company dated January 28, 2011 (“Order Appointing Liquidator™).

9. The Commissioner was appointed Golden State’s Liquidator because Golden State
was and remains insolvent in that, as of September 30, 2010, Golden State’s estimated liabilities of
$9.291,895 exceed its estimated remaining assets of $5,721,154 by over $3 million (85,721,154 in
assets - $9,291,895 in liabilities = $-3,570,741).

The Murals.

10.  On information and belief, the Murals were commissioned in 1947, painted on

canvas in New York and placed in Golden State’s headquarters in Los Angeles in 1949. The

| Murals depict the contributions of African Americans to California’s history. The first mural

| depicts the years 1527 to 1850, and the second depicts the years 1850 to 1949. The Murals are

currently located in Golden State’s former headquarters in Los Angeles, pursuant to a stipulation
with CID pending the outcome of the Lawsuit.

Ownership of Golden State Building.
1. On information and belief, from 1949 to May 18, 2005, Golden State owned the

Building in which the Murals are located. On May 18, 2005, to raise capital, Golden State sold the
Building to EN Golden State, L1.C and entered into a Lease Agreement in which Golden State
leased the Building for 15 years from EN Golden State, LLC. On August 31, 2006, EN Golden

-16-
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State, LLC sold the Building to West Adams Investment Trust. Thereafter, on May 15, 2009, West

Adams Investment Trust sold the Building to CID.

City of Los Angeles Designates the Building as a Cultural-Historic Monument and

Includes the Murals in said Designation.

12. On June 1, 2011, the City of Los Angeles designated the Building as a Cultural-
Historic Monument in the City’s list of Cultural-Historic Monuments and included the Murals in the
designation. According to the City, the Murals are an integral part of the Building and removal of

the Murals from the Building would require the City’s approval and compliance with the City’s

| Administrative Code. The Commissioner filed a mandate proceeding to challenge the designation,

which is Los Angeles Superior Court, Case No BS133562. This proceeding was stayed pending the
outcome of the trial over the ownership of the Murals.

2011 Agreement to Sell the Murals to the Smithsenian Institution.

13. On January 20, 2011, the Commissioner entered into a Sale Agreement with the
Smithsonian Institution to sell the Murals to the Smithsonian Institution for a total of $750,000.
The Smithsonian Institution withdrew from the agreement prior to Court approval due to public
pressure against the removal of the Murals from the Building and CID’s ownership claim.

The Lawsuit.

14. On June 2, 2011, pursuant to Court authorization, CID sued the Commissioner for
quiet title and declaratory relief, contending that CID owns the Murals. Thereafter, on December
21, 2011, the Commissioner filed a cross-complaint against CID contending that the Murals are
Golden State’s personal property and seeking damages for breach of lease, breach of covenant of
good faith and fair dealing and declaratory relief. Both parties claimed attorney’s fees and
expenses.

15. In the Lawsuit, CID contended that the Murals are fixtures to the Building and, as
such, CID purchased the Murals at the time it purchased the Building in 2009. The Commissioner,
on behalf of Golden State, disputed CID’s contention and contended that the Murals are Golden
State’s removable personal property, are not fixtures to the Building and that CID breached the
Lease Agreement between CID and Golden State by not permitting the Commissioner to remove

-17-
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and sell the Murals. CID and the Commissioner litigated the issues in the Lawsuit, took numerous
depositions, filed cross-motions for summary judgment which were denied, and prepared the
Lawsuit for trial, At the time of settlement, the Commissioner and CID were prepared for trial.

16. Attached hereto and incorporated herein as Exhibit “4” is a true and correct copy of
the Order Denying Plamntiff’s Motion For Summary Judgment dated October 9, 2012, concerning
the summary judgment motion filed by CID in this matter.

17. Attached hercto and incorporated herein as Exhibit “5” is a true and correct copy of

summary judgment motion filed by the Commissioner in this matter.

The Settlement Agreement,

18.  After over two years of litigation, the assigned trial judge, the Hon. William F.
Fahey, ordered the Commissioner and CID to participate in mediation. The parties participated in a
full day and a second half day of mediation before mediator Floyd J. Siegal on August 12 and
September 16, 2013. The mediation did not result in settlement. Thereafter, on October 2, 2013,
the parties participated in an all day Mandatory Settlement Conference with Judge Fahey. Asa

result of Judge Fahey’s efforts, the parties reached a settlement of the Lawsuit. The Settlement

19. The Settiement Agreement and its terms are rational, geared toward maximizing
Golden State’s liquidation estate value and in the best interests of Golden State’s creditors for the
following reasons.

20.  The Settlement Agreement and the payment to Golden State of $550,000 represents a
reasonable settlement of the Commissioner’s and CID’s claims in the Lawsuit and eliminates the
uncertainty of a potential judgment awarding the Murals to CID and against the Commissioner.
CID’s complaint sought a declaration that the Murals are owned by CID and an award of attorney’s
fees and expenses. [f Judge Fahey determined that the Murals are owned by CID, then Golden State]

would receive no money from CID and potentially would have to pay an award of attorney’s fees

Fahey determined that the Murals are owned by Golden State, then the Commissioner would need

~-18-
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| estimated liquidation value in accordance with the estate’s most recent appraisal is $700,000

| Commissioner believes that resolutions at trial of the facts, issues, claims and defenses in the

- trial and an appeal exceed $150,000. In addition, the mandate proceeding will be dismissed.

- claims against Golden State. Insurance Code § 1037 and the Court’s Order Appointing Liquidator
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to incur the cost of removing, storing and insuring the Murals at an estimated cost of at least
$35,000 and then selling the Murals at an estimated administrative cost (including a commission or

sales fee) of at least $25,000, for a combined cost of at least $60,000. The Murals’ combined

($350,000 per Mural).

21.  The majority of the issues in the Lawsuit were framed for trial by Judge Gregory
Alarcon, the Lawsuit’s former trial judge before re-assignment, in his Orders denying the Parties’
cross-motions for summary judgment. True and correct copies of the two Orders are attached

hereto as Exhibits 4 and 5. Based on Judge Alarcon’s determinations in the Orders, the

Lawsuit would inevitably lead to an appeal, with the attendant costs and delay of an appeal. The
settlement avoids an appeal and its costs and delay.

22, The Settlement Agreement stops the further expenditure of Golden State’s limited
assets on attorney’s fees and expenses associated with the Lawsuit, the anticipated trial scheduled to
commence on October 21, 2013 prior to settlement, and anticipated appeal by the losing party.

Trial was anticipated to take two to three weeks. The anticipated fees and expenses associated with

Accordingly, absent settlement, the anticipated cost of removing, securing and selling the Murals
and the attorney’s fees and expenses for trial and appeal, assuming the Commissioner were in fact
to prevail, exceeds $210,000, resulting in a potential net recovery of $490,000 or less ($700,000
liquidation value minus at least $210,000 in expenses) which is approximately $60,000 less than the
$550,000 Settlement Sum to be paid by CID pursuant to the Settlement Agreement.

23. The Settlement Agreement is consistent with the Commissioner’s authority under the

Insurance Code and California case law, which grants the Commissioner broad powers to settle

provide that the Commissioner as Golden State’s liguidator shall have the authority to “compromise

or in any other manner negotiate settlements of claims against” Golden State “upon such terms and

-19-
MEMORANDUM IN SUPPORT OF APPLICATION TO APPROVE
SETTLEMENT AGREEMENT REGARDING MURAL OWNERSHIP LAWSUIT




GAMGRPUCASES204-41 0-05\Settlement\Approval ApPAPP Memo 01.doc

1 conditions as the commissioner shall deem to be most advantageous t0 the estate of the person

being administered or tiquidated.”

24. In sum, the Commissioner’s settlerﬁent of the Lawsuit for $550,000 and an
agreement that the Murals will not be removed from the Building for at least 5%z years is reasonable

rational, geared toward maximizing Golden State’s liquidation estate value, and are in the best

interests of Golden State’s creditors.

1 declare under penalty of perjury under the laws of the State of California thatthe foregoing

is true and correct.

O 0 3 ™t b W N

Executed on this"_ﬁi day of October, 2013, at San Francisco, California.
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DECLARATION OF MICHAEL R. WEISS
IN SUPPORT OF COMMISSIONER’S APPLICATION TO APPROVE SETTLEMENT
AGREEMENT REGARDING MURAL OWNERSHIP LAWSUIT

1, Michael R. Weiss, declare as follows:
1. I am over 18 years of age and have personal knowledge of the facts and

circumstances set forth in this declaration, and if called upon to do so, I could and would

competently testify thereto.

2. I am an attorney licensed to practice law in the State of California, and am a partner
with the law firm Epstein Turner Weiss, A Professional Corporation. I and Epstein, Turner Weiss
have been retained by the Insurance Commissioner of the State of California in his capacity as
Conservator and then as Liquidator of Golden State Mutual Life Insurance Company (“Golden
State™) to provide legal services concerning Golden State. I make this declaration in support of the
Commissioner’s Application To Approve Settlement Agreement Regarding Mural Ownership
Lawsuit (“Application”™).

3. I and my staff provided written notice of this Application and the hearing date on the
Application, by mailing a copy of the Application and supporting documents, to all persons and
entities known to me, the Commissioner and the Commissioner’s staff that may have a substantial,
unsatisfied claim that may be affected by the Application and any Court Orders pertaining to the
Application, regardless of whether the persons or entities are a party to this action or have appeared
in it, in compliance with California Rules of Court Rule 3.1184(c). Said persons and entities
include the Pension Benefit Guaranty Corporation, National Organization of Life and Health
Insurance Guaranty Associations, Certificate of Contribution holders, and additional persons and

entities listed on the Service List attached at the end of the Notice for this Application.

/

f//
/]

i
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I declare under penalty of perjury under the laws of the State of California that the foregoing

1s true and correct.

Executed on this 28" day of October, 2013, at Los Angeles, California.

MICHAEL R. WEISS

2.
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GENERAL RELEASE
AND SETTLEMENT AGREEMENT

1. PARTIES

The parties to this General Release and Settlement Agreement (“Agreement™) are
Plaintiff and Cross-Defendant Community Impact Development II, LLC (*CID™), represented by
Jesse S. Hernandez of the law offices of ANDERSON, McPHARLIN & CONNERS LLP, on the
one hand, and Defendant and Cross-Complainant Insurance Commissioner of the State of
California in his official statutory capacity as Liquidator for Golden State Mutual Life Insurance
Company (“Commissioner”), represented by Lisa W. Chao, Deputy Attorney General and
Michael R. Weiss of Epstein Turner Weiss, A Professional Corporation, on the other hand.

2. RECITALS

2.1 The two murals which are the subject of this Agreement are identified as (1) “The
Negro in California History: Exploration and Colonization” by Charles Alston and (2) “The
Negro in California History: Settlement & Development” by Hale Woodruft (collectively,

“Murals™).

2.2 The real property which is the subject of this Agreement is the Golden State
Mutual Life Insurance Company Building located at 1999 West Adams Boulevard in Los

Angeles, California (“Property™).
2.3 On May 15, 2009, CID purchased the Property.

2.4 Atthat time CID purchased the Property, Golden State Mutual Life Insurance
Company (“Golden State™) was a tenant at the Property pursuant to a I.ease Agreement.

2.5 On September 30, 2009, the L.os Angeles Superior Court ordered and appointed
the Commissioner to serve as Conservator {for Golden State in the action entitled /nsurance
Commissioner of the State of California v. Golden State Mutual Life Insurance Company (LASC

Case No. BS123005).

2.6 OnJanuary 28, 2011, the Los Angeles Superior Court terminated the
Commissioner’s status as Conservator and ordered and appointed the Commissioner to serve as

Golden State’s Liquidator.

2.7  OnJune 2, 2011, CID filed a Complaint in the Los Angeles Superior Court, Case
No. BC462745, for (1) Quiet Title and (2) Declaratory Relief seeking a judgment affirming
ownership of the Murals to CID.

2.8 On December 21, 2011, the Commissioner filed a First Amended Cross-
Complaint against CID for (1) Breach of Lease, (2) Breach of Covenant of Good Faith and Fair
Dealing, and (3} Declaratory Relief.

2.9  The Complaint and First Amended Cross-Complaint are referenced herein as the
“Lawsuit.”
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General Release and Settlement Agreement
RE COMMUNITY IMPACT DEVELOPMENT I, LLC v. INSURANCE COMMISSIONER OF THE STATE OF

CALIFORNIA, AS LIQUIDATOR FOR GOLDEN STATE MUTUAL LIFE INSURANCE COMPANY

2.10  In the Lawsuit, CID contends that it purchased the Murals with the Property at the
time it purchased the Property. The Commissioner, on behalf of Golden State, disputes CID’s
contention and contends that CID breached the Lease Agreement between CID and Golden State.

NOW, THEREFORE, in consideration of the foregoing and the promises and covenants
recited herein, and to settle this Lawsuit and resclve all disputes between the Parties, the Parties
hereto and each of them agree as follows:

3. AGREEMENT BETWEEN THE PARTIES

3.1 CID shall pay to Golden State the total sum of Five Hundred Fifty Thousand
Dollars ($550,000), hereinafter referred to as the “Settlement Sum.”

32 Within thirty (30) days from October 3, 2013, the Settlement Sum shall be
deposited into an interest bearing blocked escrow account at First American Title Insurance
Company, which shall serve as the escrow agent, and proof of said deposit shall be provided to
counsel for the Commissioner.

33 The terms of the escrow account shall provide that within five (5) days of CID
receiving notice of entry of a Court Order or Orders approving this Agreement as described in
Sections 3.6 and 3.7 below, the escrow agent shall pay the Settlement Sum to Golden State. The
terms of the escrow account shall further provide that it is not revocable by CID unless the
Liquidation Court shall issue an order which declines to approve this Agreement (see Section

3.6).

3.4 CID shall not sell or otherwise transfer ownership of the Murals separately from
the Property for a period of five years and six months. Said period expires on March 31, 2019.

3.5 Notwithstanding Section 3.4 above, the Parties agree that the Murals may be
removed from the Property during CID’s anticipated renovation of the Golden State Mutual Life
Insurance Company Building and that CID may publicly display and/or exhibit the Murals in a
location such as a museum, university and/or exhibition facility prior to reinstalling the Murals in

said building.

3.6 Liguidation Court Approval. This Agreement and all related agreements
concerning the transactions contemplated by this Agreement are subject to and require the
approval of the Los Angeles Superior Court handling the action entitled Insurance Commissioner
of the State of California v. Golden State Mutual Life Insurance Company (LASC Case No.
BS123005) (“Liguidation Court”) and an Order or Orders approving the Agreement shall be
entered with the Liguidation Court and be final. The Order or Orders shall contain language
satisfactory to the Commissioner that (1) the transactions are authorized; (2) the transactions,
when contemplated, shall be enforceable; (3) the transactions are fair to the policyholders and
creditors of Golden State; and (4) the form of this Agreement and all related agreements
concerning the transactions contemplated by the Agreement are approved. This Agreement and
any related agreements shall be null and void without said Order or Orders entered by the
Liquidation Court approving said agreements. In the event the Agreement is null and void, the
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Parties shall promptly apply to the Los Angeles Superior Court handling the Lawsuit to request
the scheduling of a prompt trial date for the Lawsuit.

3.7  The Commissioner’s counsel shall promptly file and serve an application with the
Liquidation Court seeking approval of the Agreement (“Application”). If objections to the
Application are filed, then notwithstanding Section 3.3 above, the payment of the Settlement
Sum shall be paid to Golden State within five (5) days after the Order or Orders approving this
Agreement become final, which is either on the 61% day after entry of the Order or Orders
approving the Agreement if no appeal is filed or upon entry of a Remititur if an appeal is filed.

3.8  Forand in consideration of the timely and full performance and satisfaction of the
conditions set forth in Section 3, including the receipt by Gelden State of the Settlement Sum
and approval of this Agreement by the Los Angeles Superior Court, the Commissioner and
Golden State, by and through the Commissioner as Liquidator of Golden State, shall and hereby
do release any and all right, title and interest to CID in and to the Murals.

3.9 The Parties shall bear their own costs and attorneys’ fees.

4. DISMISSAL AND RELEASE BETWEEN THE PARTIES

4.1 Forand in consideration of the timely and fuil performance and satisfaction of the
conditions set forth in Section 3, including the receipt by Golden State of the Settlement Sum
and approval of this Agreement by the Los Angeles Superior Court, the Parties shall dismiss with
prejudice the Lawsuit and the Complaint and Cross-Complaint filed therein.

42 For and in consideration of the timely and full performance and satisfaction of the
conditions set forth in Section 3, including the receipt by Golden State of the Settlement Sum
and approval of this Agreement by the Los Angeles Superior Court, the Parties shall and hereby
do release and forever discharge each other, and each of their associates, owners, stock-holders,
predecessors, successors, heirs, spouses, executors, conservators, liquidators, administrators,
deputies, consultants, assigns, agents, insurers, directors, officers, partners, joint venturers,
attorneys, and all persons acting by, through, under, or in concert with them, or any of them,
from any and all ¢claims, demands, actions, causes of action, obligations, liabilities, indebtedness,
breaches of contract, breaches of duty, suits, liens, lawsuits, costs, or expenses of any nature
whatsoever, known or unknown, fixed or contingent {except any agreements or claims arising
directly from this Agreement), arising out of, based upon, or relating to the Lawsuit and/or the
matters relating thereto or referenced in the Recitals herein.

43  Bach Party does hereby covenant and agree that it will pursue no claim or cause
of action against the other Party hereto, its successors, assigns, agents, insurers, employees,
attorneys, or any of them, collectively or individually, for any type of relief that in any fashion
involves or arises from the Lawsuit and/or the matters relating thereto or referenced in the
Recitals herein, including prosecution thereof.

4.4  Except as set forth in Section 3, each of the Parties hereto represents and warrants
to the other that each has full power, capacity, and authority to enter into this Agreement, and
that none of them has sold, assigned, or in any manner transferred any claims which any of them
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ever had against the other to any third party, and that no other releases or settlements are
necessary from any other person or entity to release and discharge completely the other Parties
from the claims specified above.

4.5  Except as set forth in Section 3, it is the intention of the Parties in executing this
Agreement that it shall be effective as a bar to each and every claim, demand, and cause of action
above specified, and in furtherance of this intention, the Parties expressly waive any and all
rights and benefits conferred upon them by the provisions of Section 1542 of the Civil Code or
by any similar provision of any other state, federal, or local statute, code, ordinance, or law. The
Parties hereto expressly consent that the releases contained in this Agreement shall be given full
force and effect according to the provisions of this Agreement, including those releases and
provisions relating to unknown and unsuspected claims, demands, and causes of action of the
Parties to this Agreement. Section 1542 of the Civil Code, which is hereby waived, reads as
follows:

A general release does not extend to claims which the creditor does
not know or suspect to exist in his or her favor at the time of
executing the release, which if known by him or her, must have
materially affected his or her settlement with the debtor.

4.6  As further consideration for the entry into this Agreement, the Parties, and each of
them, warrant and represent that neither they, nor any corporation or entity in which they are an
owner, which is controlled by them, or in which they have an interest, intends to assert any claim
or file any lawsuit against any other Party to this Agreement.

4,7  Each Party acknowledges that it is aware of Section 664.6 of the Code of Civil
Procedure of the State of California which provides:

If parties to pending litigation stipulate, in a writing signed by the
parties outside the presence of the court or orally before the court,
for settlement of the case, or part thereof, the court, upon motion,
may enter judgment pursuant to the terms of the settlement. If
requested by the parties, the court may retain jurisdiction over the
parties to enforce the settlement until performance in full of the
terms of the settlement.

Each Party agrees that Section 664.6 of the Code of Civil Procedure of the State of
California shall apply to this Agreement, and the Court handling the Lawsuit shall retain

jurisdiction.

S. CID’S OWNERSHIP OF THE MURALS

5.1 CID’s ownership of the Murals is and shall be on an As Is, Where Is, basis. The
Commissioner and Golden State expressly disclaim any and all express and implied warranties
concerning the Murals, including but not limited to the implied warranty of merchantability, the
implied warranty of fitness for purpose, any warranties as to the authenticity of the Murals or any
other implied or express warranties of any kind or nature.
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5.2 No promises have been made by the Commissioner or by Golden State about the
Murals, other than the promises set forth in this Agreement. CID assumes the duty to investigate
the Murals to determine their characteristics, value, and authenticity, as the Commissioner makes
no representations about the Murals of any kind or nature. CID waives any right to make any
claim against the Commissioner based upon the Murals, including but not limited to their
condition, characteristics, defects or authenticity.

53 This Agreement is the entire agreement of the Parties, which is intended by the
Parties to be an integrated and final expression of their intention. In the event of any unintended
ambiguity in the Agreement, this Agreement shall be read to require court approval of an AS IS
transaction of the Commissioner’s and Golden State’s interest in the Murals, and to impose no
duties upon the Commissioner or Golden State other than those set forth expressly in this

Agreement.

6. EXECUTION NOT AN ADMISSION

By entering into this Agreement, no Party hereto admits that the claims of the other were
or are valid or meritorious. Each Party hereto has in the past denied and continues to deny the
claims, assertions, allegations, and contentions of the others, and this Agreement and the
underlying Settlement are strictly for the purpose of compromising disputes.

7. ADVICE OF COUNSEL

Each Party represents and warrants that, in agreeing to the terms of this Agreement, it has
read the document, has had the document explained by counsel of its choice, is aware of the
content and legal effect of the document, and is acting on the advice of counsel of its choice and
not in reliance on any representation of the other Parties to the Agreement, except as expressly

set forth herein.

8. ADDITIONAL PROVISIONS

8.1 This Agreement shall be governed by California law. The Parties hereby consent
to the exclusive summary jurisdiction of the Liquidation Court to resolve any and all disputes as
among the Parties which arise out of, or relate directly or indirectly, to the Agreement or the
transactions contemplated hereby. In the event the Liquidation Court is not available, the
Parties hereby consent to the exclusive jurisdiction of the Los Angeles Superior Court to resolve
any and all disputes as among them which arise out of, or relate directly or indirectly, to the
Agreement or the transactions contemplated hereby. The Parties agree that service of process
shall be effective if sent by certified or registered mail, return receipt requested, with signature
required. The Parties intend to grant the broadest possible exclusive jurisdiction to the
Liquidation Court. Notwithstanding the foregoing, any judgment may be enforced using the
assistance of such courts as may be available to aid in the enforcement of judgments.

8.2  The Parties agree that they will, from time to time, upon the request of any other
Party and without further consideration, execute, acknowledge and deliver in proper form any
further instruments and take such other action as another Party may reasonably require in order
to carry out effectively the purposes of this Agreement. Each of the Parties hereto agrees to
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execute and deliver to each of the other Parties hereto all additional documents, instruments, and
agreements, and to take such additional action as is reasonably required to implement the terms
and conditions of this Agreement.

8.3 The Parties agree that the rights and obligations arising out of the Agreement, and
each of its terms, shall be assignable and delegable, respectively, and shall inure to the benefit of
and be binding upon the heirs, personal representatives, successors, and assigns of the Parties,
and each of them.

8.4  This Agreement may be executed in any number of counterparts, each of which
when executed and delivered shall be deemed to be an original and all of which counterparts
when taken together shall constitute but one and the same instrument.

8.5 Nothing in this Agreement is intended or shall be construed to give any person,
other than the Parties, any legal or equitable right, remedy or claim under or in respect of this
Agreement or any provision contained herein.

8.6 This Agreement and all other agreements contemplated hereby and thereby
collectively constitute the entire agreement among the Parties with respect to the transactions
contemplated hereby and supersede any prior agreements, term sheets, understandings,
negotiations and discussions, whether oral or written, of the Parties,

8.7  The recitals to this Agreement are hereby incorporated by reference into this
Agreement as if they were set forth at length in the text of this Agreement.

8.8 Except as expressly stated herein, nothing stated in this Agreement shall be
deemed to limit, expand, eniarge, or otherwise modify the Commissioner’s statutory obligations,
or to expand or enlarge any person's interest in or to the assets of Golden State, or to waive any
defenses which any Party may now have or in the futare have.

8.9  Ifany term or provision of this Agreement or the application thereof to any person
or circumstance shall, to any extent, be declared invalid or unenforceable by the Liquidation
Court or other court of competent jurisdiction, the remainder of this Agreement or the
application of such terms or provisions to persons or circumstances other than those as to which
it has held invalid or unenforceable, shall remain in full force and effect.

8.10 This Agreement shall be construed in accordance with its express terms and not
its implied terms. Captions, paragraph and section headings appearing in this Agreement shall
be used only for convenience in identifying the material terms and provisions of the Agreement
and shall not be construed to express any other intent. Words used herein, regardless of the
number and gender specifically used, shall be deemed and construed to include any other
number, singular or plural, and any other gender as the context require.

8.11  This Agreement has been structured, approved and jointly drafted by all the
Parties hereto and, for purposes of interpreting its terms, shall not be construed against any Party
as the principal draftsman hereof.
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8.12  This Agreement may be amended, superseded, canceled, renewed or extended,
and the terms hereof may be waived, only by a written instrument signed by each of the Parties
or, in the case of a waiver, by the Party waiving compliance. No delay on the part of any Party
in exercising any right, power or privilege hereunder shall operate as a waiver thereof. Nor shall
any waiver on the part of any Party of any right, power, remedy or privilege, nor any single or
partial exercise of any such right, power, remedy or privilege, preclude any further exercise
thereof or the exercise of any other such right, remedy, power or privilege. The rights and
remedies herein provided are cumulative. Such rights and remedies are not exclusive of any
rights or remedies that any Party may otherwise have at law or in equity, unless, and then only to
the extent that, any such rights or remedies have been expressly limited under the Agreement.

8.13  The Commissioner is a Party to this Agreement only in his representative capacity
as Liquidator of Golden State, and not individually, and the Parties hereto agree and
acknowledge that the Commissioner and any Special Deputy Insurance Commissioner executing
this Agreement shall not have any personal liability for any matters or obligations hereunder.

COMMUNITY IMPACT DEVELOPMENT I, LLC
BY FRIENDS OF SCLARC, MANAGING MEMBER OF
DATED: COMMUNITY IMPACT DEVELOPMENT I, LL.C

Its:

DEFENDANT AND CROSS-COMPLAINANT

INSURANCE COMMISSIONER OF THE

STATE OF CALIFORNIA IN HIS OFFICIAL

STATUTORY CAPACITY AS LIQUIDATOR

FOR GOLDEN STATE MUTUAL LIFE
DATED: INSURANCE COMPANY

Its:
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8.12  This Agreement may be amended, superseded, canceled, renewed or extended,
and the terms hereof may be waived, only by a written instrument signed by each of the Parties
or, in the case of a waiver, by the Party waiving compliance. No delay on the part of any Party
in exercising any right, power ot privilege hereunder shall operate as a waiver thereof. Nor shall
any waiver on the part of any Party of any right, power, remedy or privilege, nor any single or
partial exercise of any such right, power, remedy or privilege, preclude any further exercise
thereof or the exercise of any other such right, remedy, power or privilege. The rights and
remedies herein provided are cumulative. Such rights and remedies are not exclusive of any
rights or remedies that any Party may otherwise have at law or i equity, unless, and then only fo
the extent that, any such rights or remedies have been expressly limited under the Agreement.

8.13  The Commissioner is a Party to this Agreement only in his representative capacity
as [iquidator of Golden State, and not individually, and the Parties hereto agree and
acknowledge that the Commissioner and any Special Deputy Insurance Commissioner executing
this Agreement shall not have any personal liability for any matters or obligations hereunder.

COMMUNITY IMPACT DEVELOPMENT I, L1.C
BY FRIENDS OF SCLARC, MANAGING MEMBER OF

DATED: / §’ / ,7 7(/ / /j COMMUNITY IMPACT DEVELOPMENT H, LLC

By:”_ 7 Mradcalm _ Dennodt

s fresi et
DEFENDANT AND CROSS-COMPLAINANT
INSURANCE COMMISSIONER OF THE
STATE OF CALIFORNIA IN HIS OFFICIAL
STATUTORY CAPACITY AS LIQUIDATOR
FOR GOLDEN STATE MUTUAL LIFE

DATED: INSURANCE COMPANY
By:
Its:
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8.12 This Agreement may be amended, superseded, canceled, renewed or extended,
and the terms hereof may be waived, only by a written instrument signed by each of the Parties
or, in the case of a waiver, by the Party waiving compliance. No delay on the part of any Party
in exercising any right, power or privilege hereunder shall operate as a waiver thereof. Nor shall
any waiver on the part of any Party of any right, power, remedy or privilege, nor any single or
partial exercise of any such right, power, remedy or privilege, preclude any further exercise
thereof or the exercise of any other such right, remedy, power or privilege. The rights and
remedies herein provided are cumulative. Such rights and remedies are not exclusive of any
rights or remedies that any Party may otherwise have at law or in equity, unless, and then only to
the extent that, any such rights or remedies have been expressly limited under the Agreement.

'8.13  The Commissioner is a Party to this Agreement only in his representative capacity
as Liquidator of Golden State, and not individually, and the Parties hereto agree and
acknowledge that the Commissioner and any Special Deputy Insurance Commissioner executing
this Agreement shall not have any personal liability for any matters or obligations hereunder.

COMMUNITY IMPACT DEVELOPMENT 11, LLC
BY FRIENDS OF SCLARC, MANAGING MEMBER OF
DATED: COMMUNITY IMPACT DEVELOPMENT 11, LLC

By:
Its:

DEFENDANT AND CROSS-COMPLAINANT
INSURANCE COMMISSIONER OF THE
STATE OF CALIFORNIA IN HIS OFFICIAL
STATUTORY CAPACITY AS LIQUIDATOR
/ / FOR GOLDEN STATE MUTUAL LIFE
DATED: (0[28, 2015 INSURANCE COMPANY

Niad 1005

By: David E. Wilson

Its: CEO-Special Deputy Insurance Commissioner
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RE COMMUNITY IMPACT DEVELOPMENT 11, LLC v. INSURANCE COMMISSIONER OF THE STATE OF
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Approved as to Form:

DATED: ANDERSON, McPHARLIN & CONNERS LLP

By:

JESSE S. HERNANDEZ

ELMIRA R. HOWARD

Attorneys for COMMUNITY IMPACT
DEVELOPMENT IL, LLC

KAMALA D. HARRIS

Attorney General of the State of California
W. DEAN FREEMAN

Supervising Deputy Attorney General
LISA W.CHAO

Deputy Attorney General

: EPSTEIN TURNER WEISS
DATED: M . 29 20 [1 A Professional Corporation
1

By: f/°

MICHAEL R. WEISS

Attorneys for Defendant and Cross-Complainant
Insurance Commissioner of the State of
California in his official statutory capacity as
Liguidator for Golden State Mutual Life
Insurance Company
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DDMUND G BROWN IR,
Attorney General of the State of California
W, DEAN FREEMAN ol
Supervising Deputy Attomey General g“gi.ﬁ?i@%i}ﬁ&m{é%i% %%é%%%&m
FELIX LEATHERWOOD UNTY O
Superviging Depoty Attorney General
MARTA L. SMITH, Sate Evgj&xr No, 101855 gﬁ? 30 02008
{}apm'v Attorney General
500 South Spring Street, Room 1702 John \g&mh&
Los Angeles, California 90013 B
Telephone: (213) 897-2480
Fax: (213) B97-53775

ficer/Ciatk
e Ao
CONNIE L, RUDSON

Ut

Astorneys for &pp?iawsé Insurancs Commissioner
of the State of California
TN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

INSURANCE COMMISSIONER 0F THE | caseno, BS 123 G0 §
STATE OF CALIFORNIA,
Applicant, | O .

MEDI ORDER APPOINTING
RYATOR AND RESTRAINING

W ; COMNEE
CRDER
COLDEN STATE MUTUAL LIFE
TNSURANCE, a California corporation,

Respondent, | " Assigned For All Purposes To the Honorable

‘“\ ’W}‘{“‘\zs “*%_sf 3\‘3?}(.1 ATOR AND BESTRAINEG ORDER
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The verified Application of the Insurance Commissioner of the State of California (Mthe
Commissioner”) having been filed herein and it appearing to this Court from said Application that
the Commissioner has (1) found Golden State Mutual Life Insurance Company {“Colden State™)
1o be in such condition that its further transaction of business will be hazardous to its
nolicyhetders, crediiors, and the public; and (2) found that said tnsurer does not comply with the
requirernents for the {ssvance to it of a certificate of authority,

T IS BEREBY ORDERED that

i, The Conumissioner is appointed as Conservator (hereinafter “Conservator”) of
Golden State and directed him to conduct the husiness of Golden State or so much thereot as ha
may deem appropriate (Insarance Code §§ 1011 and 1037 (a) )

2. Title ter all of the assets of Golden State, wheresoever situated, is vested in the
Conservatar or s or her successor in office, in his official capacity as such, including withoul
lmitation deposits, certificates of deposit, bank accounts, mutual funds, securities, contracts,
rights of actions, books, records and other assels of any and every type amnd nature, wheresoever
sifuated, presently in Golden State’s possession or control those which may be discovered
hereafier (nsurance Code § 1071

3. All funds and assets, including without limitation deposits, certificates of depostt,
bhank accounts, securities, and mutual fund shares of Golden State, in various financial depositary
institations, ncluding without Hmitation banks, savings and loan axsovintions, ndusirial loan
companies, mutual funds and/or stock hrokerages, wharesoever situated, are subiect (o
withdrawal only upon direction or order by the Conservator {insurance Code §§ 1017 and 1037
Genoral Powersy,

4. The Conservitor is authorized forthwith to tuke possession of all of Golden State’s
books, records, property, real and personal, and assets inchuding without limitation aceounts, safe
deposit boxes, rights of actions and all assets as may be in the name of Golden State, whergsoover
situated {Insurance Code § 1011}

5. The Conservator is avthorized to collect all moneys due to Golden State, and to do

such ather acts as are necessary or expedient to collect, conserve, or protect Golden Siate’s assets,
LI e I
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property, and business (Insurance Code § 1037(a));

3, The Conservator is authorized to coliect all debts due and claims belonging
Golden State and to have the authority to seil, compound, compromise, or assign, for the purpose
of collection upon such terms and conditions as the Conservator deems best, any bad or doubtful
debts (Insurance Code § 1037(b));

7. The Censervator is authorized o compound, compromise or in any other manner
negotiate settlernents of claims against Golden State upon such terms and conditions as the
Conservator shall deem to be in the best interest of the estate of Golden State (Insurance Code §

1057(S)):

8. The Conservator is authorized to acquire, hypothecate, encumber, lease, improve,

| gell, transfer, abandon, or otherwise dispose of or deal with, any real or personal property of

Golden State at its reasonable market value, or, in cages other than acquisition, sale, or transfer on

the basis of reasonable market value, upon such terms and conditions as the Conservator may

deem proper, provided the market value of the property involved does not exceed e sum of
twenty thousand dollars ($20,000) (Insurance Code § 10374}
9. The Conservator, for the purpose of executing and performing any of the powers

and authority conferred upon the Conservator under Insurance Code § 1010 ef seq, in the name of

Golden State or in the Conservator’s own name, is suthorized to initiate, prosecute, and/or defend |

any and all suits and other legal procesdings, legal or equitable, and to execute, acknowledge and
deliver any and all deeds, assipniments, releases and other instruments necessary and proper 0
effectuate any sale of any real and personal property or other transaction in conmection with the
administration, Hauidation or other disposition of the assets of golden State, in this or other states
as may appear to him necessary to carry out his functions as Conservator (Insurance Code §
1037¢H and 1037 General Powersy;

10, The Conservator is authorized to divert, take possession of and secure all mail of
Giolden State and to effect a change in the rights to use any and all post office boxes and other
mail collection facilities used by Golden State (Insurance Code §§ 1011 and 1037 General

Powers),
@...-g‘w "3"‘
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11, The Conservator is authorized to invest and reinvest, i such menner as the
Conservator may deem suitable for the best interests of the policvholders and creditors of golden
State, such portions of the funds and assets of Golden State in his possession as do not exceed the
ammount of the reserves required by law 1o be maintained by Golden State as reserves for life
insurance policies, aromaity contracts, supplementary agreements incidental to life business, and
reserves for noncancellable disability policies, provided the investment or reinvestment to be
made does not exceed the sum of one hundred thousand dollars ($100,000), except that the
Conservator may make investments or reinvestments in excess of $100,000, bt not exceeding
5,000,000 per investrent or reinvestment, if such investments or reinvestments are n
complianee with Golden State’s existing investment guidelines (Attached as Exhibit 2 to the
Application and incorporated by reference herein) or are made pursuant to the investment
guidelines of the Commissioner’s Conservation & Liguidation Office (Atisched as Exhibit 3 to

the Application and incorporated by reference hevein) including investments and reinvesiments

through an investment pool consisting exclusively of assets from conserved and/or liquidating
estates {Insurance Code § 1037(g) and General Powers);

12, The Conservator is authorized, in his discretion, to pay or defer payment of some
or all claims, expenses, labilities and/or obligations of Golden State, in whole or in past, accruing
prior and/or subsequent to his appointments as Conservator; to establish a 90-day moratorium on
surrenders of pigd withdrawals from life insurance policies and anmuities; to develop and
implement a procedure for surrenders of and withdrawals from life inswrance policies and
annuities due to hardship (Insurance Code §§ 1011 and 1037 General Fowers);

13, The Conservator is authorized to appoint and employ under his hand and official
seal, special deputy commissioners and/or legal counsel, as his agents, and to employ clerks
and/or assistants, and to ghve to each of them those powers that the Consevator deems necessary
{Insurance Code §§ 1035(a} and 1036);

14, The Conservator is authorized to fix the costs of employing special deputy |
commissioners, legal counsel, clerks, and/or assistants, and all expenses of taking possession of

conserving, conducting, Hauidating, disposing of, or otherwise dealing with the business and
& B -4-
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property of Gelden State, subject 1o the approval of the court, and 1o pay such costs oot of the
assets of Golden State to the Conzervator and others including without Bmitation expenses,
expense allocations, administrative costs, administrative overhead, and costs incurred and/or
atlocated by the Conservation & Liquidation Offfce, and if there ave insufficient funds to pay such
costs, then to pay such costs out of the Insurance Fund pursuant to Insurance Code § 1035
{Insurance Code §§ 1035(a), 1036 and 1037 General Powers),

i5. The Conservator is authorized to assume or reject, or to modily, any exegutory
contract, inchuding without Hmitation, any lease, rental or utilizalion contract or agreement
(inciuding any schedule to any such contract or agreement), and any license or other arrangement
for the wse of computer soffware of business information systems, to which Golden State is o
party or as 1o which Golden State agrees to accept an assignment of such contract, not later than
120 davs of the date of the Order Appointing Conservator, unless such date is extended by
application to and further order of this Court, and i not expressly assumed by the Conservator
within that time then such executory contract is deemed rejected (Insurance Code § 1037 General
Powers);

16. "The Conservator ig authorized o tenminate compensation arvangements with

employess, to enter inlo new compensation arrangements with employees including arrangements |

containing retention incentives, and to hire eroployees on such terms and conditions as he deems
reasonable (Insurance Code § 1037 General Powers),

17, The Conservator is granted all the powers of the directory, otficers and managers
of Golden State, whose authoritivs are suspended except as such powers may be redelegated in
writing by the Conservator (Insurance Code § 1037 General Powers);

18, Except upon the express authorization of the Conservator, Golden State and its
officers, divectors, agents, servanis, and employees are enjoined from the transaction of Golden
State’s business or disposition of its property including without Himitation from disposing of,
using, transferring, selling, assigning, canceling, alienating, hypothecaling o concealing tn any
manger or any way, or assisting any person in any of the foregoing, ol the property or assets of
Golden State or property or assets in the possession of Golden State, of any nature or kind,

5.
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inchuding without Hmitation claims or causes of action, until futher order of this Cowrt and
further, such persons are enjoined from obstructing or interfering with the Conservator’s conduct . |
of his or her duties as Conservator (nsurance Code §8 1011, 1020 and 1037y

18 AdE persons are enjoined from Instituting or prosecuting or maintaining any action
at Jaw or suit in equity inchading without Himitation actions or proceedings fo compel discovery ot
production of documents or testimony, and matters in arbitration, and from obtaining or
atternpting to attain preferences, judgments, foreclosures, attachments or other liens of any kind
or patere, againat Golden State, #ts assets, or the Conservator, and from attaching, execuling upon, |
foreciosing upon, redeeming of, making levy upon, or taking any other legal procesdings against
any of the property and/or assets of Golden State, and from doing any act interfening with the
conduct of said business by the Conservator, except after an order from this Court obtained after
reasonable notice to the Conservator {Insurance Code §§ 1011, 1020 and 1037 General Powers);

26 Enioining the sale or deed for nonpayment of laxes or assessments levied by any
taxing sgency of property snd/or assets of Golden State {insurance Code § 1020(5),

21 Exeept with leave of court issued after a hearing in which the Conservator has
received reasonable notice, all persons are enjoined from accelerating the due date of any
oblgation or claimed obligation, exercising any right of set-off, taking, retaining, retaldng or
attempting to retake possession of any real or personal property, withholding or diverting any rent
or other obligation, and doeing any act or other thing whatsoever to intertiere with the possession of
or management by the Conservator of the property and assets, owned or controlled, by Gelden
State or in the possession of Golden State or in any way intecfering with the Conservator or ;
imterfering in any manner during the pendency of this proceeding with the exclustve jorisdiction
af this Court over Golden State (Jusvrance Code §§ 1020 and 1037 General Powers),

22. All persons are enjoined from the waste of the assets of Golden Stale (Insurance
Code § 1320

23, Golden State and all officers, directors, agents and employees of Golden State are
ordered to deliver to, and immediately make available to, the Conservator all assets, books,

records, accounts, information, computers, tapes, discs, writings, other recordings of information,
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i to the Conservator (Jnsurance Code §§ 1020 and 1037 General Powers);

equipment and other property of Golden State, wheresoever situated, in said persons custody or
gontrol and further, directing the aforesaid {o disclose verbally, or in writing if requested by the
Conservator, the exact whereabouts of the foregoing items if such items are pot in the possession
custody or control of said persons (Insuwrance Code §§ 1011, 1020 and 1037 General Powers);

24, All officers, directors, trustees, employees or rgents of Golden State, or any other
person, firm, association, partnership, corporate parent, holding company, affiliate or other entity
in charge of any aspect of Golden State’s affairs, either in whole ot in part, and including but not
limited to banks, savings and loan associations, financial or lending institutions, brokers, stock or
mutual associations, or any parent, holding company, subsidiary or affiliated corporation or any
other representative acting in concert with Golden State, are ordered to cooperate with the

Conservator in the performance of his or her duties (Insurance Code § 1037 General Powers);

25, All persons who maintain records for Golden State, pursuant (o written contract of

any other agreement, are ordered to maintain such records and to deliver to the Conservator such
records upon his request (Insurance Code §§ 1020 and 1037 General Powers),
26. All agents of Golden State, and all brokers who have done busisess with Golden

State, are ordered to make all remittances of all funds collected by them or in their hands divectly

7. All persons having possession of any lists of policyhelders, escrow holders,
mortgages or mortgagees of Golden State are ordered to deliver such Hsts to the Conservator and
all persons are enjoined from using any such lsts or any information contained therein without
the consent of the Conservator (Tnsurance Code §8 1020 and 1037 General Powers);

28,  Golden State and its officers, directors, agents, servants, employges, successors,
assigns, affiliates, and other persons or entities under their control and all persons or entitics in
concert or participation with Golden State, and sach of them, are ordered to furo over to the
Conservator all records, documentation, charts and/or descriptive roaterials of all funds, assets,
property (owned beneficially or otherwise), and all other assets of Golden State wherever
situated, and all books and records of accounts, title documents and other docwments in their

possession or under their control, which relate, divectly or indivectly to assets or property owned
PP - -7
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or held by Gelden State or fo the business or operations of Golden State (Insurance Code §§ 1020
ud 1037 General Powers),

29, Any and all provisions of any agresment entered into by and between any third
party and Golden State, including by way of illustration, but not limited to, the following types of
agreements (as well as any amendroents, assignments, or modifications thereto), shall be stayed,
and the assertion of any and all rights and remedies relating thoreto shall also be stayed and
barred, except as otherwise ordered by this Court, and this Court shall retain jurisdiction over any
cause of sotion that has arisen or may otherwise arise under any such provision: financial
guarantee bonds, promissory notes, loan agreements, security agreements, deeds of trust,
mortgages, indemnification agreements, subrogation agreements, subordination agreements,
pledge agreernents, assignments of tents or other collateral, financial statements, Ietters of credit,
leases, insurance policies, guaranties, escrow agrestgents, management sgreements, real estate
brokerage and rental agreements, servicing agreements, zm:::%may apreements, consulting
agrecments, easoment agreements, Hoense agreements, franchise agreements, or eo ployment
contracts that provide in any manner that selection, appointment or reteniion of a conservator,
receiver or trustee by any mmf or entry of any order such as hereby made, shall be desmed W be,
or otherwise operate as, a breach, violation, event of defauit, terranation, event of dissclution,
event of acceleration, inselvency, bankruptey, or Hguidation (Insurance Code §§ 1020 and 1037

General Powers),

S?E? 3 0 2008

Dated:
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DECLAHATION OF SERVICE BY E-MATL AND OVERNICHT COURIER

Case Name:  Insursnee Compdssioner v. Golden State Mutual Life Dusurance Co,
MNa.:
1 declare:

[ am emploved in the Office of the Attorney General, which 18 the office of o member of the
California State Bar, at which member’s divection this service is made. 1 am 18 vears of age or
otder and not a party to this matier; my business address 197 300 Sonth Spring Street, Suite 172,
Los Angeles, CA Q0013 | am familiar with the business practice at the Office ot the Atorney
General for collection and processing of correspondence for overnight mail with the FEDERAJL,
EXPRESS overnight mail service. In accordance with that practice, correspondence placed in
the internal mail collection system at the Office of the Attorney CGeneral is deposited with the
overnight courter that same day in the ordinary course of business.

On September 28, 2009 1 sorved the attached [PROPOSED] ORDER APPOINTING
CONSERVATOR AND RESTRAINING ORDER by transmitting a true copy via ehuctronic
mail., In sddition, T placed & true copy thereof enclosed in a sesled envelope, in the internal mail
system of the Office of the Attorney General, for overnight delivery, addressed as tolloww

ichasl L. RosenBeld, Hsa,

Harger & Wolen LLP

633 W, Sth Street

Forty-Sevanth Floor

Los Angeles, California 90071-2045

Phone: (21336147321

Fax: (213} 614-730%

E-mail Address: mrosenficld@bargervolen.com

W

Ideclare under penalty of perjury under the laws of the State of California the foregoing 5 true
and correct and that thds declaration was executed on September 28, 2009, at Los Angeley,
California.

A~

Veronica James ;
Stenatire

Declarant
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EDMUND G, BROWN JR.
Attorney General of California JAN 2 8 2011 2
FELIX LEATHERWOOD LOS AN ECEIVED
W. DEAN FREEMAN ifien GELES
Supervising Deputy Attorneys G 4
MARTA L. SMITH, State Bar No. wwﬁsﬂ RK}R COURT
Deputy Attorney General

300 South Spring Street, Room 1702

Los Angeles, California 90013

Telephone: {213) 8972483

Facsimite: (213) 897-5775

B-mail: Marta.Smith@doi ca.gov

beg 21 2010
DEPTEE

MICHAEL R, WEISS, State Bar No. 180946
EPSTEIN TURNER WEISS
A Professional Corporation
£33 W. Fifth Sweet, Suite 3330
Los Angeles, California 90071
Telephone: (213) 861-7487
Facsimile: (213) 861-7488
Fratl: prorw@ensieiniumerwsiss.com

Attomeys for Applicant
Ingurance Commissioner of the State of California

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

INSURANCE COMMISSIONER OF THE Case No, BS123005
STATE OF CALIFORNIA, _§ Assigned to Hon, Ann 1. Jones, Dept. 86
Applicant, -SPRGEYERT ORDER OF LIQUIDATION
AND ORDERS AND INJUNCTIONS IN
V. AID OF LIQUIDATION FOR GOLDEN

STATE MUTUAL LIFE INSURANCE

GOLDEN STATE MUTUAL LIFE COMPANY

INSURANCE COMPANY, & California

COI’}JOI‘&ULOD., D'aze: Janua;‘y 28, 2011
Time: 9:30 a.m.

Respondent. Dept: 86
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1 On Jamuary 28, 2011, in Department 86 of the above-entitled Court, the Honorable Ann 1.

2 Jones, Judge Presiding (the *Court™), the Court held the hearing on the Court’s Order to Show

3l Cause and the Motion For Order Of Liquidation And Orders And Injunctions In Aid Of

41 Liquidation For Golden State Mutual Life Insurance Company, filed by Applicant Steve Poizner,

5| Insurance Commissioner of the State of California, in his capacity as Conservator (“Conservator™)

6lf of Golden State Mutual Life Insurance Company in Conservation (“Golden State™). Deputy

71l Attorney General Marta 1. Smith and attorney Michael R. Weiss appeared on behalf of the

$ll Conservator. Other appearances, if any, are noted in the record.

9 The Court, having read and considered the Conservator’s Notice of Order to Show Cause
10l and Motion, Memorandum of Points and Authorities in support of the Motion, the Declarations of
11} David E. Wilson and Michael R. Weiss, and al! documents and evidence submitted, and having
12} heard and considered the arguments presented to the Court, and upon good cause shown,

13 I'T IS HEREBY ORDERED that the Conservator’s Motion is granted and that:

14 A, Liguidation, Administration and Operation

15 I. As of September 30, 2010, Golden State is insolvent and remains insolvent today,

16| and it would be futile for the Comunissioner to proceed as Conservator; and therefore, sufficient

17| grounds exist in accordance with Insurance Code § 1016 for entry of an order of liguidation of
181 Golden State. (Insurance Code § 1016.)

19 2. The Comnussioner’s status as Conservator is terminated, ke is appointed

204 Liguidator of Golden State as set forth in Insurance Code § 1016, and he is directed as Liquidator

21| to liquidate and wind up the business of Golden State and to act in all ways and exercise all

22| powers necessary for the purpose of carrying out this Order. (Insurance Code § 1016.)

23 3. Title to all of the assets of Golden State, wheresoever situated, shall remain vested
244 in the Commissioner, now as Lignidator, or his successor in office, in his official capacity as

25| such, including without limitation real and personal property, deposits, certificates of deposit,

261 bank accounts, mutual funds, securities, contracts, rights of actions, books, records and other

27{ assets of any and every type and nature, wharesoever situated, presently in Golden Stawe’s

Epstein Tumer Weiss
A Professional Corporation
£33 Wesi Fifth Street ~ } _

Suine 3330

Los Angales, A 96071 [PROPOSED] ORDER OF LIQUIDATION AND ORDERS AND INJUNCTIONS IN AID OF
LIQUIDATION FOR GOLDEN STATE MUTUAL LIFE INSURANCE COMPANY
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possession and/or those which may be discovered hcreaftef. {Insurance Code §§ 1011,1016 and
1037 General Powers.)

4. All fonds and assets, including without limitation deposits, certificates of deposit,
bank accounts, securities, and mutual fund shares of Golden State, in vartous financial depositary
institutions, inchuding without limitation banks, savings and loan associations, industrial loan
companies, mutual funds and/or stock brokerages, wheresoever situated, are subject to withdrawal
only upon direction or order by the Liquidator. {Insurance Code §§ 1011, 1016 and 1037 General
Powers.)

5. The Liquidator is authorized to collect all moneys due to Golden State, and to do
such other acts as are necessary or expedient to collect, conserve, protect and/or liguidate Golden
State’s assets, property and business. (Insurance Code § 1037(a).)

6. The Conservator is authorized to collect all debts due and claims belonging to
Golden State and to bave the authority to sell, compound, compromise, or assiga, for the purpose
of collection upon such terms and conditions as the Liquidator deems best, any bad or doubtful
debts. (Insurance Code § 1037(b).)

7, The Liquidator is authorized to compound, compromise or in any other manner
negotiate settlements of claims against Golden State upon such terms and conditions as the
Liquidator shall deem to be most advantageous to the estate of Golden State. (Insurance Code §
1037{c).)

8. The Liquidator is authorized, without permission of the court and without notice,
to acquire, hypothecate, encumber, lease, improve, sell, transfer, abandon, or otherwise dispose of
or deal with, any real or personal property of Golden State at its reasonable market value, or, in
cases other than acquisition, saie, or transfer on the basis of reasonable market value, upon such
terms and conditions as the Liguidator may deem proper, provided the market value of the
property involved does not exceed the sum of twenty thousand dollars ($20,000). (Insurance
Code § 1037(d).)

9. The Liquidator is authorized to transfer to a trustee or trustees, under a voting trust

agreement, the stock of Golden State heretofore or hereafier issued 1o the Liquidator in

.-

[PROPOSED! ORDER OF LIQUIDATION AND ORDERS AND INJUNCTIONS IN AID OF
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connection with a rehabilitation or reinsurance agreement, or any other proceeding under
Insurance Code § 1010 ef seg. (Insurance Code § 1037(e).)

10 The Liquidator is atthorized, for the purpose of executing and performing any of
the powers and authority conferred upon the Liguidator under Insurance Code § 1010 et seg, in
the name of Golden Staie or in the Liguidator's own name, to initiate, prosecute and/or defend any
and al! suits and other legal proceedings, legal or equitable, and to execute, acknowledge and
deliver any and all deeds, assignments, releases and other insoruments necessary and proper t©
effectuate any sale of any real and personal property or other transaction in connection with the
administration, liquidation or other disposition of the assets of Golden State, in this or other states
as may appear to bim necessary to carry out his functions as Liquidator. (Insurance Code §
1037(f) and 1037 General Powers.)

11.  The Liquidator is authorized to divert, take possession of and secure all mail of
Golden State and to effect a change in the rights to use any and all post office boxes and other
mail collection facilities used by Golden State. (Insurance Code §8§ 1011 and 1037 General
Powers.)

12, The Liquidator is authorized, without permission of the court and without notice,
to invest and reinvest, in such manner as the Liquidator may deem suitable for the best interests of
the policyhoiders and/or creditors of Golden State, such portions of the funds and assets of
Golden State in his possession ag do not exceed the amount of the reserves required by law to be
maintained by Golden State as reserves for life insurance policies, annuity contracts,
supplementary agreements incidental to life business, and reserves for non-cancelable disability
policies, and which funds and assets are not immediately distributable to creditors, provided the
investment or reinvestinent to he made does not exceed the sum of one hundred thousand dollars
($100,000), except that the Liguidator, without permission of the court and without notice, may
make investments or reinvestments in excess of $100,000, but not exceeding $5,000,600 per
investment or reinvestment, if such investments or reinvestments are part of Golden State's
existing investments or are made pursuant to the investment guidelines of the Commissioner’s

Conservation & Liguidation Office including investments and reinvestments through an

L3
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investment pool consisting exclusively of assets from conserved and/or liquidating estates.
(Insurance Code § 1037(g) and General Powers.)

13. The Liquidator is authorized, in his discretion, without permission of the court and
without notice, to pay or defer payment of some or all claims, expenses, liabilities and/or
obligations of Golden State, in whole or in part, accruing prior and/or subsequent to his
appointment as Liquidator. (Insurance Code §§ 1011 and 1037 General Powers.)

14. The Liquidetor is authorized 1o appoint and employ under his hand and official
seal, special deputy commissioners and/or legal counsel, as his agents, and to employ clerks
and/or assistants, and to give to each of them those powers that the Liguidator deems necessary.
(Insurance Code §§ 1035(a) and 1036.)

15, The Liguidator is authorized to fix the costs of employing special deputy
commissioners, legal counsel, clerks, and/or assistants, and all expenses of taking possession of,
conserving, conducting, liquidating, disposing of, or otherwise dealing with the business and
property of Golden State, subject to the approval of the court, and to pay such costs out of the
assets of Golden State to the Liqu;;dator and others including without limitation expenses, expense
allocations, administrative costs, administrative overhead, and costs imcurred and/or allocated by
the Conservation & Liquidation Office, and if there are insufficient funds to pay such costs, then
to pay such costs out of the Insurance Fund pursuant to Insurance Code § 1035. (Insurance Code
§% 1035(a}, 1036 and 1037 General Powers.}

16.  The Liquidator is authorized to assume or reject, or to modify, any executory
contract, including without limitation, any lease, rental or utilization contract or agreement
(including any schedule to any such contract or agreement}, and any license or other arrangement
for the use of computer software of business information systems, to which Golden Stateis a
party or as to which Golden State agrees to accept an assignment of such contract, not later than
120 days of the date of the Order Appointing Conservator, unless such date is extended by
application to and further order of this Court, and if not expressly assumed by the Conservator
within that time then such executory contract is deemed rejected. (Insurance Code § 1037

General Powers.)

-4
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17 The Liguidator is authorized to terminate compensation arrangements with
employees, to enter into new compensation arrangements with employees including arrangements
containing retention incentives, and to hire employees or such terms and conditions as he deems
reasonable. (Insurance Code § 1037 General Powers.)

18.  The Liquidator is vested with all the powers of the directors, officers and managers
of Golden State, whose authorities are suspended except as such powers may be re-delegated by
the Liguidator. (Insurance Code § 1037 General Powers.)

B. Injunctions and Qther Orders

19.  Except upon the express authorization of the Liguidator, all persons are hereby

- enjoined, including without limitation Golden State and its officers, directors, agents, servants,

and employees, from the transaction of Golden State’s business or disposition of its property
including without limitation from disposing of, using, transferring, selling, assigning, canceling,
alienating, hypothecating or concealing in any manner or any way, Or assisting any person in any
of the foregoing, of the property or assets of Golden State or property or assets in the possession
of Golden State, of any nature or kind, including without limitation claims or causes of action,
until further order of this Court and further, enjoining such persons from obstructing or interfering
with the Liquidator’s conduct of his or her duties as Liquidator. (Imsurance Code §§ 1011, 1020
and 1037.)

20.  All persons are enjoined from instituting or prosecuting or maintaining any action
at law or suit in equity including without limitation actions or proceedings to compel discovery or
production of documents or testimony, and matters in arbitration, and from obtaining or
attempting to attain preferences, judgments, foreclosures, attachments or other liens of any kind
or nature, against Golden State, its assets, or the Liquidator, and from attaching, executing upon,
foreclosing upomn, redeeming of, making levy upon, or taking any other legal procecdings against
any of the property and/or assets of Golden State, and from doing any act interfering with the
conduct of said business by the Liquidator, except after an order from this Court obtained after

reasonable notice to the Liquidator. (Insurance Code §§ 1011, 1020 and 1037 General Powers.)

S5
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1 21.  All persons are enjoined from the sale or deed for nenpayment of faxes or
21l assessments levied by any taxing agency of property and/or assets of Golden State. (Insurance
31 Code § 1020(f).)
4 22.  Except with leave of court issued after a hearing in which the Liquidator has
sl received reasonable and statutory notice, all persens are enjoined from accelerating the due date
6l of any obligation or claimed obligation, exercising any right of set-off, taking, retaining, retaking
7l or attempting to retake possession of any real or personal property, withholding or diverting any
81 rent or other obligation, and doing any act or other thing whatsoever to interfere with the
91 possession of or management by the Liquidator of the property and assets, owned or controlied,
104 by Golden State or in the possession of Golden State or in any way interfering with the Liquidator
11} or interfering in any mamner during the pendency of this proceeding with the exclusive
121l jurisdiction of this Court over Golden State. (Insurance Code §§ 1020 and 1037 General Powers.)
13 23, All persons are enjoined from the waste of the assets of Golden Stafe. (Insurance
14] Code § 1028
15 24, Goiden State and all officers, directors, agents and employees of Golden State are
16]| ordered to deliver to, and immediately make available to, the Liquidator all assets, books,
171l accounts, records, information, computers, tapes, discs, writings, other recordings of information,
18l equipment and other property of Golden State, wheresoever situated, i said person’s custody or
190 control and further, and are directed the aforesaid to disclose verbally, or in writing 1f requested
20l by the Ligquidator, the exact whereabouts of the foregoing items if such items are not in the
211 possession, custody or controf of said persons. (Insurance Code §§ 1011, 1016, 1020 and 1037
221 General Powers. )} _
73 25.  Golden State and ail officers, directors, trustees, employees or agents of Golden
74| State, or any other person, firm, association, partership, corporate parent, holding company,
25| affiliate or other entity in charge of any aspect of Golden State’s affairs, either in whole or in part,
26/ and including but not limited to banks, savings and loan asscciations, financial or lending
77l institutions, brokers, stock or mutual associations, or any parent, holding company, subsidiary or
2¢lt affiliated corporation or any other representative acting in concert with Golden State, are ordered
A Pt Comeraan
P e -6 -
Los Angeles. CA 9007 [PROPOSED] ORDER OF LIQUIDATION AND ORDERS AND INJUNCTIONS IN AID OF
LIQUIDATION FOR GOLDEN STATE MUTUAL LIFE INSURANCE COMPANY
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to cooperate with the Liquidator in the performance of his or her duties. (Insurance Code § 1037

General Powers.)

26. All persons who maintain records for Golden State, pursuant to written contract or
any other agreement, are ordered to maintain such records and to deliver to the Liquidator such
records upon his request. (Insurance Code §§ 1020 and 1037 General Powers.)

27. All agents of Golden State, and all brokers who have done business with Golden
State, are ordered to make all remittances of all fonds collected by them or in their bands directly
to the Liquidator. (Tnsurance Code §§ 1020 and 1037 General Powers.)

28,  All persons having possession of any lists of policyholders, eserow holders,
mortgages or morigagees of Golden State are ordered to deliver such lists to the Liquidator and all
persons are enjoined from using any such lists or any information contained therein without the
consent of the Liguidator. {Insurance Code §§ 1020 and 1037 General Powers.)

29,  Golden State and Its officers, directors, agents, servants, employees, successors,
assigns, affiliates, and other persons or entities under their control and all persons or entities in
concert or participation with Golden State, and each of them, are ordered to turn over to the
Liguidator all records, documentation, charts and/or descriptive materials of all funds, assets,
property (owned beneficially or otherwise), and al} other assets of Golden State wherever situaied,
and all books and records of accounts, title documents and other documents in their possession or
under their control, which relate, directly or indirectly, to assets or property owned or held by
Golden State or to the business or operations of Golden State. (Insurance Code §§ 1020 and 1037
General Powers.)

30.  Any and all provisions of any agreement entered into by and between any third
party and Golden State, including by way of illustration, but not trmited 1o, the following types of
agreements (as well as any amendments, assignments, or modifications thereto), are stayed, and
the assertion of any and all rights and remedies relating therete are also stayed and barred, except
as otherwise ordered by this Court, and this Court shall retain jurisdiction over any cause of acticn
that has arisen or may otherwise arise under any such provision: financial guarantee bonds,

promissory notes, loan agreements, security agreements, deeds of trust, mortgages,

Z7 .
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indemnification agreements, subrogation agreements, subordination agreements, pledge
agreements, assignments of rents or other collateral, financial statements, letters of credit, leases,
insurance policies, guaranties, escrow agreements, management agreements, real estate brokerage
and rental agreements, servicing agreements, attorney agreements, consulting agreements,
easement agreements, license agreements, franchise agreements, or employment contracts that
provide in any manner that selection, appointment or retention (ﬁ" a conservator, receiver or frustes
by any court, or entry of any order such as hereby made, shall be deemed to be, or otherwise
operate as, a breach, viclation, event of default, termination, event of dissolution, event of
acceleration, insolvency, bankruptey, or liquidation. {(Insurance Code §§ 1020 and 1037 General
Powers).

C. Creditors and Setting of Claims Bar Date

31 The rights and lLiabilities of claimants, policyholders, shareholders, members and
all other persons interested in the assets of Golden State are fixed as of the date of entry of this
Order. (Insurance Code § 1019}

32, Any and all claims against Golden State, including without limitation those claims
which in any way affect or seek to affect any of the assets of Golden State, wherever or however
such assets may be owned or held, must be filed no Jater than December 31, 2011 (the “Claims
Bar Date™), together with proper proofs thereof, in accordance with the provisions of Insurance
Code § 1010 ef seq. including without limitation Insurance Code § 1023. The proof of claim must
be timely filed on the form provided by the Liquidator, together with proper proofs thereof, and
must be supplemented with such further information as the Liquidator requests, in accordance
with Insurance Code § 1023(f). Except for persons deemed to have filed claims against Golden
State in accordance with the provisions of Insurance Code § 1010 ef seq. including without
limitation Insurance Code § 1024 and § 1025.5, any claims not filed by the Claims Bar Date shall
be conclusively deemed forever watved. {Insurance Code § 1024.)

/
1/
i
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33,  For such other and further relief as may be proper or necessary.
34, The Liquidator is authorized to take any and all action necessary to accomplish the
purposes of this Order and the Orders requested herein.

AN 1. JOMES

THE HONORABLE ANN L. JONES
Les Angeles Superior Court Judge

DATED: [-28& 1/

-0 -
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Plaintiff Community Impact Development II, LLCs (“Plaintifl”) Motion for Summary

Judgment 1s demed.

I INTRODUCTION!

This action sceks to resolve who owns two murals that were painted on canvas and are
currently hung/ulued to the lobby walls of Golden State Mutual Life Tnsurance Company
Building: (1) Golden State Mutual life Insurance Company (“Golden State™), an insurance
company that commissioned and paid for the murals, or Plaintiff, who owns the building and
contends the murals arc its property as {ixtures to the building.?

In 1945, Golden State purchased vacant land on the Sublect Premises for the purpose of
building its new home office building and a “pillar for the surrounding African American
community[.]" (Plaintifl”s Scparate Statement of Undisputed Fact [“PSUF”] 4 2, 3.) To advance
such efforts, Golden State hired Paul R, Williams (“Williams”). a prominent American architect
of the 20th century to design the Building. (PSUF # 4.) In addition, Golden State autharized
Williams to commission Charles Henry Alston (“Alston™) and Kale Woodruff (“Woodruft™),
artists from the Harlem Renaissance, to paint two Murals depicting the accomplishments of
African American scttlers in California. (PSUF # 5.) Working closely with Williams, Alson and
Woodruff painted the two murals on canvas and had them; affixed with adhesive glue and

marouflaged on the cast wall of the entrance foyer of the Building. (PSULF # 16, 17.) Both Murals

2 As requestad the court rules on the objections of both counsel. Defendant's objections: 1,4, 6,7, 9, 10, 32: sustained. 2,3, 5,
8, 11,12, 13,14, 15,16, 17, 18,19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 33, 34 : overruled, Plaintiff's objections: 1, &,
8,7.8,6 11,12, 15,18 17, 18,19, 20, 21, 22, 23, 24, 25, 26, 27, 29, 30, 31, 32, 33, 34, 35, 36, 36, 37, 38, 39, 40, 41, 42, 43,
44 45, 48, 47, 48, 48 80, 51, 52 overruled. 2, 3, 4,10, 13, 14, 28 sustained.
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arc approximately 16757 long and 9°3 %7 tall and extend over and around door frames in the
lobhy. (PSUF # 19, 20.)

Plaintifl estimates that the removal and reinstallation of the Murals will cost
approximately about $ 15.000-18,750 for each Mural, wiill damage the main lobby walls, and
will taicc over 1 week to compiete. (PSUF # 84-88.) In contrast, Defendant Insurance
Commissioner of the State of California’s (*Defendant”™) estimates that complete removal of the
Murals from the building will cost approximately $12,600 and take no longer than two days; “[a]
fresh peel test along the left side of the door reveals relatively easy detachment [of the Murals]
from the wall.” (DASUI # 104, 124.) In addition, Defendant’s evidence shows that any
remaining soluble paste glue on the walls can casily be removed by a handyman or painter at a
minimal cost. (DASUTF # 105-100) and that no damage or destruction to the Murals or the
Building is expected from removal of the Murals. (IDASUF # 102-103.) Defendant’s expert
opined, “[1pght percussion by running the hand along the wall indicates that there are many areas
that are detached[.]” (DASUF # 124.)

The Murals were unveiled in August of 1949 (PSUF # 22) and were temporarily removed
from the Property in the 1980s for cleaning (IDASUL # 125.)

Golden State began facing financial difficulties under the stewardship of Larkin Teasley
(Golden State’s President since 1981 and CEO and Chairmarn of the Board since 1991) and
began discussing the possibility of selling the Property to raise capital and improve fiquidity.
(PSUF # 32, 34.) In October 25, 1993, Golden State’s board carried a motion to approve that the
Murals not be sold with the Building, if the Building was sold to a third party. {(PSUF # 35.)
Also, Larkin Teasley testified that Golden State never intended the Murals to be seold to EN at the

time of the 2005 sale. (See Defendant’s Additional Separate Statement of Undisputed Facts
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["DASUF”] # 15-18.) Further, Golden State’s corporate minutes state that the Murals are not
included in any sale of the Property and that the Murals arc Golden State’s personal property
separate from the Building (See DASUY # 23-29), and Golden State acknowledged the
importance of notifying potential purchasers that the Murals would not be part of any sale of the
Property and would be removed if the Butlding was sold. (PSUTF # 36.)

On March 31, 2003, Golden State entered into a purchase and sale agreement (72005
Purchase Agreement”) with EN Realty Associates, LLC (“EN”) that contemplated
the sale of the Property to EN for $7.070,000. (PSUF # 42, 43.) Golden State did not formally
record any instrument memorializing the exclusion of the Murals from the Building’s sale, but
its unrecorded 2005 Purchase Agreement provides that

“The Property shall not include, and Seller shall retain title w0 and possession of,

all personal ,property owned by Scliler, whether located on or about the Building

or the Tand or otherwise, including furniture, office equipment, files and business

records, business licenses and franchises, artwork (including removable murals).

trademarks and scrvice marks, {radenames owned or used by [Golden State}™.
(See PSUF # 37, #44, a#46, and Golden State’s Response to PSUF # 37 {emphasis added].)

The term “removable murals™ is not defined in the 2005 Purchase Agreement. (PSUF # 45))

| However, Larkin Teasley testified that the words “artwork (including removable murals)” in the

2004 Purchase Agreement refer to the Murals, (See DASUF # 15-18))

On May 18, 2005, the purchase of the Property by EN from Golden State closed.
(DASUF # 19.) As part of the sale, Golden State, as Tenant, and EN, as Landlord, entered into 2
written lease agreement (“Lease™), in which Golden State teased the Building for 15 years fiom
EN. (DASUF #20.) The Lease entitles Golden State to “remove” its personal property from the
Building at the termination of the Lease and “repair any damage caused by such removal.”

(DASUF #21, 22}
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On August 28, 2006, IEN sold the Property to West Adams investment Trust ("WAIT”).
(PSUF # 53.) Additionally, on August 30, 2006, an Assignment of the Lease was executed and
recorded against the Property, identifying the lease between Golden State and EN and
specifying that Golden State retains only a leasehold interest in the Property. (PSUF # 56.)

On May 13, 2009, Plaintiff purchased the Property from WATT, including all fixtures and
improvements. (PSUF # 63.) In preparing the appraisal report, Plaintifi”s appraiser considercd
the Murals as part of the Property because he was not informed that the Murals were valuable
artwork by a famous artist and because the Murals appeared to him as being painted on the wall.
(See PSUF # 66-70.)

On January 28, 2011, the court appointed the Insurance Commissioner to serve as
Liguidator of Golden State as a result of Golden State’s insolvency. (PSUF # 91.) This order
also authorized the Liquidator to sell, transfer or otherwise dispose of Golden State’s personal
property. (PSUE # 92.) The Liquidator listed the Murals as an asset of Golden State’s estate
and secks to scll the Murals. denying Plaintiff’s ownership of the Murals. (PSUEF # 93.)

In 2011, the City of Los Angcles designated the Property, including the Murals, as a
Historie Landmark/Monument. (PSUF # 29.) The Ciy of Los Angeles Office of Historic
Resources and Cuitural Heritage Commission stated the Murals “remain thematically
inextricable to a building that itself has been Accmral to the African American experience in Los
Angeles,” (PSUT # 30.) The City of Los Angeles found that the Property. including the Murals
reflected “broad cultural, economic or social history of the nation, State or community’ for is
agsociation with the history of African Americans in Los Angeles.” (PSUF # 31.) Golden State
has challenged the inclusion of the Murals in this designation by filing a2 mandate action against

the City on the grounds that the City’s inclusion of the Murals in the Property’s designation
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violates the City’s Administrative Code, exceeds the City’s jurisdiction, and is an abuse of the
City’s authority and duty to follow its Administrative Code. (DASUF # 140-142))

On June 2, 2011, Plaintiff filed a Complaint against the Ligquidator for (1) Quiet Title and
(23 Declaratory Relief. Plaintiff secks a judgment quisting title to the Property, including the

Murals, in its name,

11 LEGAL STANDARD

CCP § 437¢(<) provides that

[al motion for summary judgment shall be granted if all the papers submitted
show that there is no triable issue as to any material fact and that the moving party
is entitled to judgment as a matier of law. In determining whether the papers
show that there is no triable issue as to any material fact the court shall consider
all of the evidence sct forth in the papers, except that to which objections have
been made and sustained by the court, and all inferences reasonably deducible
from the evidence.

In delermining whether there is a triable issuc of material fact, the cowrt will view the
papers submitted by the non-moving party in the most favorable light. Therc is & triable issue of
material fact if...the evidence would allow a reasonable trier of fact to find the underlying fact in
faver of the party opposing the motion in accordance with the applicable standard of proofl”
{(Aguilar v. Atlaniic Richfield Co. (2001) 25 Cal.4th 825, 850, footnotes and citations omitted.)
[fthe court were to deny summary judgment, the court must specify one or more material facts
constituting a triable controversy and must specifically refer 1o the evidence establishing the
controversy. {CCP § 437c{g).y In making the above determination, the court does net determine
the facts or the credibility of witnesses (See Colarossi v Coty US Inc. (2002) 97 Cal. App.dih

1142y and “may not weigh the plaintifl’s evidence or inferences against the defendant{’s] as
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though it were sitting as the trier of fact.” (Hussey-Head v World Savings & Loan Assn. (2003)
111 Cal App.ath 773, 780.)

Moreover, “the party moving for summary judgment bears an initial burden of production
to make a prima facie showing of the noncxistenice of any triable issuc of material fact; if he
carries his burden of production, he causes a shift, and the opposing party 1s then subjected to the
burden of production of his own to make a prima facie showing of the existence of a triable issue
of material fact.. A burden of production cntails only the presentation of ‘evidence.” .. A prima
facie showing is one that is sufficient to support the position of the party in guestion...” (Aguilar,
supra, 25 Caldth at p. 850-85 1. citations omitted.)

Lastly, where the Plaintiff seeks summary judgment or summary adjudication, the
plaintiff’s burden is to produce admissible evidence on each element of a “cause of action”
entitling him or her to judgment. {See CCP § 437c(p)(1); sce Hunter v. Pacific Mechanical
Corp, (1995) 37 Cal. App. 4th 1282, 1287 {disproved on other grounds in Aguilar v, Atlantic

Richfield Co. (2001) 25 Cal. App. 4th 8256.) This means that plaintiff who bears the burden of

proof at trial by a preponderance of the evidence must produce evidence that would require a

reaseonable trier of fact to find that any underlying material fact more likely than not will be

judged in his favor; otherwise, the plaintiff would not be entiticd to judgment as a matter of law.

(Aguilar, supra, 25 Cal. App. 4th at 851 LLP Mortg v. Bizar (2005) 126 Cal. App. 4th 773,
776). Celifornia “no longer requires a plaintiff moving for summary judgment to disprove any
defense asserted by the defendant as well as prove cach clement of his own cause of action.
[citation] It is sufTicient for a plaintifl to prove cach element of the cause of action.” (Trovk v.

Farmers Growup, Inc. {2009) 171 Cal. App.dth 1305, 1321)
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arc not fixtures. A fixture is an article of personal nature annexed to real property. (People v.

At that point, the burden shifts to defendant “to show that a triable issue of one or more
material facts exists as to that causc of action.” (CCP § 437¢{p)(1).) The defendant has no
evidentiary burden until plaintitf produces admissible {and undispuied) evidence on each
element of a cause of action. {Weil & Brown (Rutters 2010} California Practice Guide: Civil
Procedure before Trial, § 10:238.) Until that time, plaintiff has not met its burden of producing

evidence, and defendant therefore has no burden to oppose. (See CCP § 437¢(p)(1).)

3.  DISCUSSICN
Plaintiffs Motion for Summary Judgment is denied because a triable issue exists as to
whether the Murals arc {ixtures and thus, transferred along with the real property to Plamnuif.

The Parties do not dispute that Plaintiff is not entitled to summeary judgment if the Murals

Church (194357 Cal. App.2d Supp. 1032)) The transfer of real property passcs all of its fixtures
unless expressly excluded or reserved from the grant, (Civil Code §§ 660, 658, 1084, Trask v.
Moore (1944) 24 Cal.2d 365, 370-371.) In determining whether personal property attached to
fand becomes part of the realty, three factors are considered: (1) the manner of its annexation, (2)
its adaptability 1o use and purpose for which the realty is used; and (3) the intention of the party
in making the annexation. (Banks v. Clintworth (1962) 201 Cal. App.2d 789, 794.) In
determining “whether an article placed on the premises constitutes a {ixture or personal property,
the aforelisted three elements do not play equal parts. In making the determination in a particelar
case the clement of intent is regarded as crucial and overriding factor, with the other two criteria

being considered only as subsidiary ingredients relevant to the determination of mtent [citation
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omitted].” {Crocker National Bank v. City and County of San Francisco (1989) 49 Cal.3d
881,887-888.)

A. A Triable Issue Exists as to Whether Goklden State Intended the Murals fo be

Permanently Annexed to the Property as a Fixture

Plaintiff’s cvidence shows that Golden Staie “indicated that | Architect Williams and the
Artists’] points were well received” when Williams and the Artists discussed the importance of
the Murals and the mural painter’s intent for his mural (o be a permanent fixture “as an integral
part of the architecture, both sculpturaily and psychologically” (See PSUT # 11, 12).

Meanwhile, Defendant’s evidence, in the form of testimony from Gelden State’s previous
President, CEQ, and Chairman of the Board, shows that Golden State never intended the Murals
to be sold to N at the time of the 2005 sale. (See Defendant’s Additional Separate Statement of
Undisputed Facts [“"DASUF"T# 15-18.) This argument is corroborated by Golden State’s
corporale minutes stating that the Murals are Golden State’s personal property separate from the
Property {See DASUF # 23-29} and acknowledging the importance of notifying potential
purchasers that the Murals would be removed if the Building was sold (PSUF # 36). Moreover,
Defendant proffers evidence that the term “removable murals™ 1n the 2005 Purchase Agreement
vefer to the Murals and thus, separate the Murals from the purchase of the real property. (See
DASUF #15-18.)

Accordingly, a triable issue exists as to whether Golden State always intended the Murals
to be its personal artwork to be removed [rom the Property upon sale. A reasonable trier-of-fact
may find that Golden State’ fairly strong and consistent views in the 1990%s and 2000°s (that the
Murals are not ﬁx.tﬁres} suggests that Golden State also held similar views in the 1940°s when

the Murals were created. Also, a triable 1ssuc exists as to whether Golden State’s rather passive
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receipt of Architect Williams and the Artists’ views of the Murals was morc of a civil
acknowledgmient of the Murals as a permanent fixture artistically and symbolically {c.g., the
cternal and sublime effect of art on an audience) as opposed to a permanent fixture from a legal
and husiness perspective. Moreover, just because “[tlhe muralfs! fwere] designed to occupy the
space allotted to it . .. faceording to the] drawing prepared by the Architect” (PSUF # 8) and
exiend over and around door frames in the lobby (PSUT # 19, 20) does not necessarily mean
that the Murals were only intended 1o occupy the space in the Property’s lobby; Architect
Williams and the Artists could have been merely concerned about the aesthetic effeet and artistic
harmony of the Murals and were not reflecting Golden State’s intent to permanently annex the
Murals as a lixture, Lastly, Plaintiff does not address Defendant’s argument that Golden State
would have directly painted the Murals on the walls if it had wanted them to be permanently
affixed.

Thus, viewing the Parties’ evidence as a whole and in context, the Court finds that a
trizble issuc oxists as to Golden State’s intent in hanging the Murals in the Property.

B. A Triable Issue Exists as to Whether the Manner of the Murals® Anpexation

Shows that that the Murals are Fixtures

The Parties” evidence differ as to whether the Murals are casily removable and whether
their removal would damage the Property. been cateporized as a fixture. Plaintiff estimates that
the removal and reinstallation of the Murals will cost approximately about § 15,000-18,750 {or
each Mural, will damage the main lobby wails, probably cause tears and damage to the Murais,
which will need to be mended and re-attached and will take over 1 weck to complete. (PSUI #
84-88.) In contrasi, Defendant estimates that complete removal of the Murals from the building

will cost approximately $12,000 and take no longer than two days; “[a] fresh peel test along the
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felt side of the door reveals relatively casy detachment [of the Murals} from the wall.” (DASUF
# 104, 124 In addition, Defendant’s evidence shows that any remaining soluble paste glue on
the walls can easily be removed by a handyman or painter at a minimal cost, (DASUF # 105-
106) and that no damage or destruction to the Murals or the Building is expected from removal
of the Murals. (DASUF # 102-103)

Although the 16°57 x 9°3 447 size of the Murals and the “expense incident to removing
the {Murais suggest and] . . . signif]y| against removal [and are] . . . indicative of intended
permanency” (Bank of America Nat. Trust & Say. Ass'nv. Los Angeles County (1964) 224
Cal. App.2d 108), a reasonable trier-of-fact may still find that the Murals are not permanently
aftixed to the Property and can be removed with reasonable ease based on the evidence of
Defendant’s Art Conservationalist. For one, the Parties do not cite any case law establishing that
all murals are per se fixtures because of thelr innate sive and, consequently, the increased
expense of their removal. Second, Defendant’s expert testimony suggests that the removal of the
Murals will probably not damage the Murals or the Property’s walls and that the removal will be
relatively easy and straightforward. Also, there is currently no indication that the $12,000 cost
for remaval refleets the burden and inconvenience of removal as opposed to the concentrated
effort io preserve and protect a great work of art (i.e., there s no allocation of expenses). For
example, the Louvre would incur great expense in removing and transferring the Mona Lisa even
though it is ot a fixture, Third, Plaintiff does not comment substantively or reconcile
Defendant’s evidence that the Murals were temporarily removed from the Property in the 1980s
for cleaning (DASUF # 125). Lastly, the Court cannot tell from the photographs the Partics
submitted as to whether the Murals appear to be “painted on” because the photographs were

taken from too preat of distance and too low of a resolution for the Court to determine whether
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there are any discernable cdges. Morcover, Plaintiff does not substantively address or reconcile
Defendant’s evidence that “[1light percussion by running the hand along the wall indicates that
there are many arcas that are detached(.?” (DASUF # 124.) If there are discernable arcas of
detachment. then the Murals would not appear to be “painted on.”

Thus, the court finds that a triable {ssuc exists as to whether the manner of the Murals’
annexation shows that the Murals are fixlures.

C. A Triable Issue Exists as to Whether the Murals’ Adaptability to the Use and the

Purpose for Which the Property Is Used Shows that the Murals Are Fixtures

The evidence shows that Golden State purchased the Property for the purpose of using it
as an office building and for the purpose of creating a “pillar for the surrounding African
American community[.]” (PSUF # 2, 3.) There is no evidence showing the allocation of the
extent to which the Property serves as a mere private office building and the extent to which it
serves and was intended to serve as a public monument. Moreover, a lriable issue exisis as
the validity of the City of Los Angeles’s designation of the Property and the Murals as a Historic
Landmark/Monument (PSUF # 29-31) because Plaintiff’s Separate Statement and briefs do not
show the criteria that the City used to make its findings and because Golden State is challenging
the City’s designation. Further, it is undisputed that the Murals have no use that is necessary 10
the operation of the Property as an office building, and Plaintiff does not show that the Murals’
artistic integrity would be significantly subverted if they were moved clsewhere (e.g., the art in
the Murals can still be appreciated if the Murals were relocated by a sale or donation to the
African American Art Museumy),

As a result. the court finds that a triable issue exists as to whether the Murals’

adaptability to the use and purpose of the Property shows that the Murals arc fixtures.

Los Angeles Superior Court Judgment - 12




Consequently, in light of the foregoing reasons, the court denies Plaintiff’s Motion for Sumimary

Judgment because a triable issue exists as to whether the Murals constitute fixtures or private

personal property.

iv. CONCLUSION

Plaintiff Community Impact Development I, LLC’s Motion for Summary Judgment is

DENIED.

DATED: October 2, 2012

HON, GREGORY ALARCON
JUDGE OF THE SUPERIOR COURT
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SUPERIOR COURT OF CALIFORNIA %%

COUNTY OF

COMMUNITY IMPACT DEVELOPMENT
1, LI.C a limited liability company,
Plaint:ft,

V.

INSURANCE COMMISSIONER OF THE
STATE OF CALIFORNIA, as liguidator for
GOLDEN STATE MUTUAL LIFE
INSURANCE COMPANY, a California
Corporation; All persons unknown, claiming
any legal or cquitable right, utle, estate, lien,
oy interest in the property described in the
complaint adverse to plaintiff’s title, or any
cloud upon plaintiffs title thereto; and DOES ]
through 25,

[efendants.

INSURANCE COMMISSIONER OF THI:

STATE OF CALIFORNIA, in his official

statutory capacity as Hiquidator for GOLDEN

STATE MUTUAL LIFE INSURANCE

COMPANY, A California Corporation,
Cross-Complainant,

v.

COVMMUNITY IMPACT DEVELOPMENT
11, LLC. a Dclaware limited liability company,
WEST ADAMS INVESTMENT TRUST, a
Delaware statutory trust, JOSEPH HAYDEL,
an individual, and Roes | through 50,
inclusive

Cross-Defendants.

LOS ANGELES

{ase No.: BC 462745

COMPLAINT FILED: fune 2, 2011
MOTION FILED: August 24, 2012

ORDER DENYING PLAINTIFF'S MOTION

FOR SUMMARY JUDGMENT
DEPARTMENT 136

HEARING DATE: November 7, 2012
TRIAL DATE: December 12, 2012

MOVING PARTY: Plainti{f Community Impact
Development 11, LLC
RESPONDING PARTY: Defendant Insurance
Commissioner of the State of California in his
official statutory capacily as Liquidator for
Golden State Mutual Life Insurance Company
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Defendant Insurance Commissioner of the State of California’s (*Defendant’s”) Motion

for Summary Judgment is denied.

L INTRODUCTION'

This action seeks to resolve who owns two murals that were painted on canvas and are
currently hung/glued to the lobby walls of Golden State Mutual Life lasurance Company
Buitding: (1) Golden State Mutual life Insurance Company (“Golden State™), an insurance
company that commissioned and paid for the murals, or Plaintiff, who owns the building and
contends the murals are its property as fixtures to the building.

In 1945, Golden State purchased vacant land on the Subject Premiscs for the purpose of
building its new home office building and a “pillar for the surrounding African American
community].]” (Plaintif*s Separate Statement of Undisputed Fact [“PSUF”} # 2, 3.) To advance
such efforts, Golden State hired Paul R. Williams (“Williams™), a prominent American architect
of the 20th century to design the Building, (PSUF # 4.) In addition, Golden State authorized

Williams to commission Charles Henry Alston (*Alston”) and Kale Woodruff (“Woodruft™),

t ¢ e Court only considers the facts stated in this section to be dispositive or relevant to dig decision for the Motion. The Count
averrules all evidentiary objections corresponding to these facts und finds the other evidenee and evidentiarn objections to e
largely irrclevant and inapplicabie. PLAINTIFF'S EVIDENTIARY OBJECTIONS re. Teasley (#%19-20, 22)! the court overruies them
hacause the foundation for Teastey’s opinion 1s that he was in lengthy negctiations with EN Realty and shoutd have a good idea as
to the identity of the person on the other side of the negotiating table as well as the subject matter of the negotiation.

Furthermare, re. #20, the statement from EN Realty is ot hearsay since it's not being used for its truth but for its effect on the
person who heard it (Teasley).

Ovarrule the other Teasley objeciion, #21. Simply because other evidence contradicts it doesn’t mean it is inadmissibie.

DEFENDANT'S EVIDENTIAR Y OBIECTIONS: the granis Defendant’s evidentiary objection to the 1948 conference with the mural artists (ke
12} for hearsay.
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artists from the Harlem Renaissance, to paint two Murals depicting the accomplishments of
African American settlers in California. (PSUF # 5.) Working closely with Williams, Alson and
WoodrufT painted the two murals on canvas and had them affixed with adhesive glue and
marouflaged on the east wall of the entrance foyer of the Building. (PSUF # 16, 17.) Both Murals
are approximately 16°5” long and 9°3 47 tall and extend over and around door frames in the
lobby. (PSUT # 19, 20)

Plaintiff estimates that the removal and reinstallation of the Murals will cost
approximately about $ 15,000-18,750 for cach Mural, will damage the main lobby walls, and
will take over | week to complete. (PSUF # 84-88.) In contrast, Defendant Insurance
Commissioner of the State of California’s (“Defendant™) estimates that complete removal of the
Murals from the building will cost approximately $12,000 and take no longer than two days; “{a]
fresh peel test aiong the left side of the door reveals relatively easy detachment |of the Murals]
from the wall.” (DASUF # 104, 124.) In addition, Defendant’s evidence shows that any
remaining soluble paste glue on the walls can easily be removed by a handyman or painter at a
minimal cost. (DASUF # 105-106) and that no damage or destruction to the Murals or the
Building is expeeted from removal of the Murals. (DASUT # 102-103.) Defendant’s expert
opined, “{1}ight percussion by running the hand along the wall indicates that there are many areas
that are detached[.]” (DASUF # 124.)

The Murals were unveiled in August of 1949 (PSUF # 22) and were temperarily removed
from the Property in the 1980s for cleaning (DASUF # 123}

Meanwhile, Golden State began facing financial difficulties under the stewardship of
Larkin leasley (Golden State’s President since 1981 and CEQ and Chairman of the Board since

1991) and began discussing the possibility of sciling the Property to raise capital and improve

L.os Angeles Superior Court Judgment - 3



10

i

12

18

18

20

21

22

23

24

25

liquidity. (PSUF # 32, 34.) In October 25, 1993, Golden State’s board catried a motion to
approve that the Murals not be sold with the Building, il the Building was sold to a third party.
(PSUF # 35.) Also, Larkin Teasley testified that Golden State never intended the Murals to be
sold to EN at the time of the 2005 sale. (See Defendant’s Additional Separate Statement of
Undisputed Facts [“DASUE"] # 15-18.) Further, Golden State’s corporate minutes state that the
Murals are not included in any sale of the Property and that the Murals arc Golden State’s
personal property separate from the Building (See DASUF # 23-29), and Golden State
acknowledged the importance of notifying potential purchasers that the Murals would not be part
of any sale of the Property and would be removed if the Building was sold, (PSUF # 36.)

On March 31, 2005, Golden State entered into a purchase and sale agreement (2005
Purchase Agreement”) with EN Realty Associates, LLC (“EN”) that contemplated
the sale of the Property to EN for $7,070,000. (PSUF # 42, 43.) Golden State did not formally
record any instrument memeotrializing the exclusion of the Murals from the Building’s sale, but
its unrecorded 2005 Purchasce Agreement provides that:

“The Property shall not include, and Seller shall retain title to and possession of,

all personal ;property owned by Seller, whether located on or about the Building

or the Land or otherwise, including furniture, office equipment, files and business

records, business licenses and franchises, artwork (including removable murals),

trademarks and service marks, tradenames owned or used by [Golden State]”.
(See PSUF # 37, #44, a#46, and Golden State’s Response to PSUF # 37 [emphasis added].)

The term “removable murals” is not defined in the 2005 Purchase Agreement. (PSUF # 45.)
However, Larkin Teasley testified that the words “artwork (including removable murals)” in the
2004 Purchase Agreement refer to the Murals. (See DASUT # 15-18.)

On May 18, 2003, the purchase of the Property by EN from Golden State closed.
(DASUF # 19.) As part of the sale, Golden State, as Tenant, and N, as Landlord, entered inlo a

written lease agreement (“Lease™), in which Golden State leased the Building for 15 years from
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EN. (DASUF # 20.) The T.ease entitles Golden State to “remove” its personal property from the
Building at the termination of the Lease and “repair any damage caused by such removal.”
(DASUFE #21,22)

On August 28, 2006, EN seld the Property to West Adams Investment Trust (“WAIT”).
(PSUF # 53.) Additionally, on August 30, 2006, an Assignment of the Lease was executed and
recorded against the Property, identifyving the lease between Golden State and EN and
specilying that Golden State retains only a leaschold interest in the Property. (PSUF # 56.)

On May 13, 2009, Plaintiff purchascd the Property from WAIT, including all {ixtures and
improvements. (PSUF # 63.) In preparing the appraisal report, Plaintiff’s appraiser considered
the Murals as part of the Property because he was not informed that the Murals were vaiuable
artwork by a famous artist and because the Murals appeared to him as being painted on the wall,
(See PSUF # 66-70.)

On January 28, 2011, the Court appointed the Insurance Commuissioner 1o serve as
Liguidator of Goiden State as a result of Golden State’s insolvency. (PSUF # 91.) This order
also authorized the Liquidator to sell, transfer or otherwise dispose of Golden State’s personal
property. (PSUF # 92.) The Liquidator listed the Murals as an asset of Golden Statwe’s estaie
and seeks 1o seli the Murals, denying Plaintiffs ownership of the Murals, (PSUF #. 63}

1n 2011, the City of Los Angeles designated the Property, including the Murals, as a
Historic Landmark/Monument, (PSUF # 29.) The City of Los Angeles Office of Historic
Resources and Cultural Heritage Commission stated the Murals “rematin thematically
inextricable to a building that itself has been central to the African American experience in Los
Angeles.” (PSUF #30.) The City of Los Angeles found that the Property, including the Murals

refiected “broad cultural, cconomic or social history of the nation, State or community’ for its
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association with the history of African Americans in Los Angeles.” (PSUF # 31.) Golden State
has challenged the inclusion of the Murals in this designation by filing a mandate action against
the City on the grounds that the City’s inclusion of the Murals in the Property’s designation
violates the City’s Administrative Code, exceeds the City’s jurisdiction, and is an abusc of the
City’s authority and duty to follow its Administrative Code. (DASUF # 140-142.)

On June 2, 2011, Plaintiff filed a Complaint against the Liguidator for (1) Quiet Title and
(2) Declaratory Relief. Plaintiff sceks a judgment quicting title to the Property, including the

Murals, in {ts name.

il. LEGAL STANDBDARD

CCP § 437¢(c) provides thal

[2] motien for summary judgment shall be granted if ali the papers submitied
show that there is no triable issuc as to any material fact and that the moving party
is entitled to judgment as a matter of law, In determining whether the papers
show that there is no triable issue as to any material fact the cowrt shall consider

all of the evidence set forth in the papers, except that to which objections have
been made and sustained by the court, and all inferences reasonably deducible

from the evidence,

In dotermining whether there 15 a triable issue of material fact, the court will view the
papers submitted by the non-moving party in the most favorable light. There is a triable issuc of
material fact if...the evidence would allow a reasonable trier of fact to find the undertying fact in
favor of the party opposing the motion in accordance with the applicable standard of proof.”
(Agdlar v. Atlantic Rickfield Co. (2001) 25 Cal.4th 825, 850, footnotes and citations omitted. )
If the court were to deny summary judgment, the court must specity one or more material facts
constituting a triable controversy and must specifically refer to the evidence establishing the

controversy. CCP § 437c(g). In making the above determination, the court does not determine
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| A moving defendant may show that the plaintiff®s cause of action has no merit by cstablishing

the facts or the credibility of witnesses (Seve Colarossi v. Coiy US Inc. (2002) 97 Cal App.4th
1142) and “may not weigh the plaintiff’s evidence or inferences against the defendani[‘s] as
though it were sitting as the tricr of fact.” (Hussey-Head v. World Savings & Loan Assn. (2003)
111 Cal.App 4th 773, 780.)

Morcover, “the party moving for summary judgment bears an initial burden of production
to make a prima facie showing of the nonexistence of any triable issuc of material fact; if he
carries his burden of production, he causcs a shift, and the opposing party is then subjected 1o the
hurden of production of his own to make a prima facie showing of the existence of a trisble issuc
of material fact. . A burden of production entails only the presentation of ‘evidence.”.. A prima
facie showing is one that is sufficient to support the position of the party in question...” (Aguilar,
supra, 25 Cal 4th at 830-851, citations omitted.)

fastly, if a defendant moves for summary judgment, the defendant must present evidence
that would preclude a reasonable trier of fact from finding that it was more likely than not the
malterial fact was true, or the defendant must establish that an element of the claim cannot
established, by presenting cvidence that the plaintiff does not possess and cannol reasonably
obtain needed cvidence. (Kahn v. East Side Union High School Dist. (2003) 31 C4th 990, 1603.)
the absence of at least one essential element to that causc of action. (CCP § 437c(0)(1}.) Also,
the moving defendant must present some evidence in support of its motion, uniike federal law
under which argument pointing to the absence of evidence may be sufficient to win a summary

judgment motion. (dguwilar, supra, 25 Cal 4th at §54-855; Gaggero v. Yura (2003) 108 Cal. App.

4th 884, 889-890.)
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. DISCUSSION

Defendant’s Motion for Summary Judgment is denied because a triable issue exists as to |
whether the Murals are fixtures.

The Parties do not dispute that Plaintiff is not entitled to summary judgment if the Murals
are not fixtures. A fixture is an article of personal nature annexed to real property. {People v.
Church (1943)57 Cal.App.2d Supp. 1032.) The transfer of real property passes all of its fixtures
uniess expressly excluded or reserved from the grant. (Civil Code §§ 660, 658, 1084 Trask v.
Moore (1944) 24 Cal.2d 365, 370-371.) In determining whether personal property attached (o
jand becomes part of the realty, three factors are considered: (1) the manner of its anpexation, (2}
its adaptability to use and purpose for which the realty is used; and (3) the intention of the party
in making the annexation. (Barks v. Clintworth (19623 201 Cal. App.2d 789, 794} In
determining “whether an article placed on the premises constitutes & fixture or personal property.
the aforelisted three elements do not play equal parts. In making the determpination in a particular
casc the element of intent is regarded as crucial and overriding factor, with the other two criteria
being considered only as subsidiary ingredients relevant to the determination of intent {citation
omitted}.” (Crocker National Bank v. City and County of San Francisco (1989) 49 Cal.3d
881,887-888.)

A. A Triable Issue Exists as to Whether Golden State Intended the Murals to be

Permanently Annexed to the Property as a Fixture

Defendant has offered sufficient evidence to infer that Gelden Stale might have intended
the Murals 10 be permanently annexed to the Property as & fixture. Where the rights of a person
unconnected with that transaction are concerned, and who is without actual or censtructive

notice concerning the intent of the parties responsible for annexing the personalty {o the realty,
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the question is not so much the intent of such parties as the apparent intent as it would
reasonably appear to such third person. Kruse Meials Mfe. Co. v. Utility Trailer Mfg. Co., 206
Cal. App. 2d 176, 183 (Cal. App. 2d Dist. 1962). Here, none of the parties were the immediate
patties to the creation of the murals in 1948-1949. Therefore, circumstantial evidence is relevant
and necessary to prove Golden State’s intent. Declarations by Plaintiff”s expert witnesses,
Daniel Paul and Scott Haskins state that based on their review of the architectural plans and
documents related to the installation of the Murals, the Murals are site specific and were
intended to remain in the Building. (Paut Decl., 9B & C, Haskins Decl., §C). Defendant’s
objections to this opinion testimony (BEvid Obj., ##18-34) are all overruled. Contrary to
Defendant’s assertions, the experts are not making their opinion in a vacuum, their declarations
clearly state that they are basing their analysis off of their examination of the murals as well as
the original architectural plans as well as the documents relaied to the installation of the Murals.
Furthermore, their backgrounds as a conservator (Haskins) and as an architectural historian
(Paul) provide them with the background to opine on whether the aesthetic uniformity of the
Murals and the surrounding building implies a sense of permanence. They also can testly to the
difficulty in removing the Murals from the Building, for evidence of the manner of annexation
can be used to determine intent. Nevertheless, Defendant’s evidentiary objections ##16 & 17 are
sustained as to improper opinion testimony by William Pajaud, a long time employec of Golden
State, regarding the permanence of the Murals. Similar objections (##9-10} as to the improper
opinion of another employee of Golden State, Lid Hines, are also sustained. Flowever, the expert
opinions of Paul and Haskins are sufficient to create a triable issue of fact as to whether Golden

State intended the Murals to be fixtures.

B. Trade Fixtures
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The Murals arc not Golden State’ trade fixtures under Cal Civ Code §1019. (al Civ
Code §1019 allows a tenant to remove from the demised premises, any time during the
continuance of his term, anything affixed thereto for purposes of trade, manufacture, ornament,
or domestic use. However, Cal Civ Code §1019 applies only to “property affixed by a tenant”
for such purpeses. Bond Inv. Co. v. Blakeley, 83 Cal. App. 696, 699-700 (Cal. App. 1927).
Golden State was the owner of the Property at the time it affixed the Murals, not a tenant. By the
time Golden State became a tenant of the Property, the Murals were arguably already part of the
leased premises and not subject 1o Golden State’s statutory right to remove as a tenant.

. Applicability of 2005 Purchase Agreement

There exists a triable issue of fact as to whether the 2005 Purchase Agreement affects the
rights of the parties to the Murals. Parties may agree that articles affixed to realty shall
nevertheless remain personal property, and such an agreement is binding between them, and
against third persons with notice thereol. 13 Witkin Sum. Cal. Law Pers Prop § 97. As to third
persons without notice, e.g., bona fide purchasers or encumbrancers of the land, the agreement is
ineffective, and a fixture will be regarded as real property. Oakland Bank of Savings v.
California Pressed Brick Co., 183 Cal, 295, 302 (1920), The elements of bona fide purchase are
payment of value, in good faith, and without actual or constructive notice of another’s rights.
"Even though the prior instrument is unrecorded, and there is therefore no constructive notice
from the [***15] record, a subsequent purchaser may nevertheless have actual knowledge or
constructive [**636] notice of it, and if so will not be a bona fide purchaser. /d.
Gates Rubber Co. v. Ulman, 214 Cal. App. 3d 356, 264 (Cal. App. 2d Dist. 1989).

While Defendant argues that Larkin Teasley, former President of Golden State contacted

Dexter Henderson. Plaintiff’s contact persen regarding Golden State’s rights to the Murals prior
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to the sale (Teasley Decl,, 96) , Plaintff vehemently disputes Henderson’s receipt of Teasley’s
letter. Therefore, a triable issuc of fact exists as to whether Plaintiff had actual notice of the
untecorded 2005 Purchase Agreement.

Defendant also argues that Plaintiff had constructive notice of the agreement because
Golden State’s possession of the leased premises represents constructive notice to any intending
purchascr of the property all the rights of the person in possession which would be disclosed by
inquiry. dsisten v. Underwood, 183 Cal. App. 2d 304, 309 (Cal. App. 4th Dist. 1960). The more
vecent case of Gates Rubber Co. v, Ulman, however, elaborates on a purchaser’s duty to inquire,
holding that where a tenant's possession is consistent with the terms of a recorded lease which
does not refer to the tenant’s additional rights, and there are no circumstances indicating the
tenant has additional rights, the purchaser does not have a duty to inquire of the tenant as to any
other rights the tenant may possess. Cal. App. 3d at 365 (Cal. App. 2d Dist. 1989). The
assignment of Golden State’s lease was recorded giving Plaintiff constructive notice of Golden
State’s interest in the Property as a tenant (RFIN, Ex. 57). Because Golden State’s occupancy of
the Property was consistent with the terms of the lease and the lease did not contain any
reference o the 2005 Purchase Agreement, Plaintiff did not have a duty to inquire of Golden
State any additional rights in the Property it might have possessed. Therefore, Golden State’s
mere possession of the Property did not automatically imposc a duty of inquiry on Plaintiff.

Nevertheless, should it be found that Plaintiff was not a bona fide purchaser of the
Property, Paragraph 1 of the 2005 Purchase Agreement clearly provides that Golden State
retained title to all “artwork (including removable murals)”, “whether located on or about the
Building or the Land or otherwise”. This language is broad enough to include the Murals at

issue; the Murals themselves do not need to be specifically delineated. Moreover, the phrase
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“tncluding removable murals” does not expressly Himit “artwork™ (o only “removable murals”

but stands as an example of “artwork” which may be inclided in property retained by Golden

State.

1v, CONCLUSION
Defendant Insurance Comimnissioner of the State of California’s Motion for Summary

Judgment is DENIED,

DATED: November 7, 2012

bregorv W, Alarcon

HON. GREGORY ALARCON
JUDGE OF THE SUPERIOR COURT
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