10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically

MICHAEL J. STRUMWASSER (SBN 58413) b Superlor Court of Callfornia, County of San Mat=o
DALE K. LARSON (SBN 266165) o 3/3/2026
JULIA MICHEL (SBN 331864) By IslPriscilla Tovar
STRUMWASSER & WOOCHER LLP e
1250 6th Street, Suite 205

Santa Monica, CA 90401

Telephone: (310) 576-1233

Facsimile: (310) 319-0156

Email: mstrumwasser@strumwooch.com

Email: dlarson@strumwooch.com

Email: cchiapetti@strumwooch.com

Email: jmichel@strumwooch.com

CYNTHIA J. LARSEN (SBN 123994)

JUSTIN GIOVANNETTONE (SBN 293794)
ORRICK, HERRINGTON & SUTCLIFFE LLP
400 Capitol Mall, Suite 3000

Sacramento, California 95814-4497

Telephone: (916) 447-9200

Facsimile: (916) 329-4900

Email: clarsen@orrick.com

Email: jgiovannettone@orrick.com

Attorneys for the Insurance Commissioner of the EXEMPT FROM FILING FEES PURSUANT
State of California as Conservator of California TO GOVERNMENT CODE SECTION 6103
Insurance Company

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN MATEO — UNLIMITED JURISDICTION
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The California Insurance Commissioner, as Conservator of California Insurance Company
in Conservation (“CIC”) files this status report to provide the Court with an update regarding the
status of the conservation of CIC and the Conservator’s implementation of the Court-approved Plan
of Rehabilitation (“Plan”) for CIC.

L. BACKGROUND AND STATUS OF CONSERVATION

The conservation of CIC began with the issuance by the Court of its Order Appointing
Insurance Commissioner as Conservator and Restraining Orders (Conservation Order) on
November 4, 2019. The Conservation Order was necessitated by the unlawful attempt of CIC’s
pre-conservation management to merge CIC with a newly created New Mexico affiliate, CIC 1,
“without first obtaining the consent of the commissioner in writing” in violation of section 1011,
subdivision (c) of the Insurance Code. In the more than six years following the Court’s issuance
of the Conservation Order, CIC has been operated under the supervision of the Conservator.

Pre-conservation management vigorously contested the conservation and the Conservator’s
proposed Plan by, among other things: filing an Application to Vacate the Conservation; petitioning
the Court of Appeal for writ review of that decision; filing an Anti-SLAPP motion against the
Conservator; filing a voluminous opposition and several supplemental briefs opposing the
Rehabilitation Plan application; and filing a 50-page alternative order to the Conservator’s proposed
Plan Order for CIC. All of the foregoing requests for relief were denied by the Conservation Court
or the Court of Appeal. In addition, two CIC affiliates initiated separate lawsuits in the United
States District Court for the Eastern District of California in an unsuccessful attempt to obtain a
federal-court order to terminate the conservatorship. (See Applied Underwriters, Inc. v. Lara (9th
Cir. 2022) 37 F.4th 579 affirming California Insurance Company v. Lara (E.D. Cal. 2021) 547
F.Supp.3d 908; Applied Underwriters, Inc. v. Lara (E.D. Cal. 2021) 530 F.Supp.3d 914.)

On April 3, 2024, this Court approved the Plan, issuing its Final Statement of Decision and
Order after Hearing (“Plan Order”), which included amendments to the Plan requested by the
Conservator. Pre-conservation management then filed a petition for writ of mandate and appeal
seeking review of the Plan Order. On June 27, 2025, the Court of Appeal for the First Appellate

District denied pre-conservation management the relief sought and affirmed the Plan Order in its
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entirety. On July 23, 2025, the Court of Appeal certified its opinion for publication. (Lara v.
California Ins. Co. (2025) 112 Cal.App.5th 1204.)

On September 2, 2025, pre-conservation management filed a petition for review of the Plan
Order with the California Supreme Court, which was denied on November 12, 2025. Remittitur
was thereafter issued by the Court of Appeal on December 1, 2025, advising that the Court of
Appeal’s opinion was final. No petition seeking certiorari has been filed in the United States
Supreme Court and the 90-day period for filing such a petition expired on February 10, 2026.
II. IMPLEMENTATION OF THE REHABILITATION PLAN

Now that all avenues of review of the Court’s Rehabilitation Order have been exhausted,
the Conservator has begun the implementation of the Plan, commencing with Section 2.6 of the
Plan, empowering the Conservator to resolve policyholder litigation and claims based on unlawful
Reinsurance Participation Agreements (“RPAs”) issued by CIC prior to conservation. The
Conservator is also commencing preparations for the full implementation of Section 2.2 of the Plan,
which contemplates a public bid solicitation process for the selection of a reinsurer to reinsure
CIC’s California policies, after which CIC will surrender its certificate of authority to transact the
business of insurance in California and will be permitted to redomesticate to New Mexico without
its California policies.

Under Schedule 2.6 of the Plan, approximately 72 CIC policyholders will be offered the
opportunity to settle their claims prior to the transfer of CIC’s policies to the new reinsurer, through
a process involving the presentation to claimants of settlement proposals containing the three
options for settlement set forth in the Plan. The Conservator issued a Request for Proposals for the
Independent Consultant called for in the Plan to assist in the formulation of the settlement options.
The Request for Proposals called for the submission of proposals by September 26, 2025. Over a
period of several days, the Conservator published nationwide notice of its Request for Proposals in
the Insurance Journal, a leading and widely-read national insurance publication serving, among
others, property and casualty insurance professionals. The Conservator also issued direct invitations
to 15 potential proposers having significant reputations for relevant actuarial, financial, regulatory

and insurance expertise.
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The sole proposal for the Independent Consultant position was submitted by Baker Tilly
Advisory Group. LP (“Baker Tilly”’), a major United States advisory and consulting firm
specializing in consulting, regulatory compliance and solutions for insurers and reinsurers. Baker
Tilly has now executed a Professional Services Agreement with the Conservator, and will perform
the Independent Consultant role with a multi-faceted team possessing the actuarial, financial and
workers’ compensation insurance expertise sought by the Conservator and required by the Plan.
The Independent Consultant will commence work by mid-March 2026 with an expected completion
within eight to ten months.

As regards the selection of a reinsurer for CIC’s policies, the Conservator will concurrently
conduct an open procurement process to select a reinsurer to assume those policies pursuant to the
provisions of Section 2.2 of the Plan and anticipates that the selected insurer’s assumption of CIC’s
policies will occur within the next nine to twelve months.

The injunctions contained in Paragraph 17 of the Conservation Order enjoining lawsuits
and similar proceedings against CIC and the Conservator, as well as any act interfering with the
conduct of the business by the Conservator, except upon written consent of the Conservator or order
by the Court, will remain in place. Pursuant to the Section II(2) of Schedule 2.6 of the Plan, CIC
policyholder Claimants, as defined in Schedule 2.6 (I)(4) of the Plan, who expressly decline a
written offer of settlement under Schedule 2.6 or fail to act on such an offer within the prescribed
time, may continue to litigate or otherwise pursue their claims against the company, its affiliates,
or successors in interest, after the termination of the conservation or such earlier date as the
Conservator may specify.

III. PENDING AND CONTEMPLATED MOTIONS

The sole currently pending motion is the Conservator’s Notice of Motion and Motion for
Order Approving and Ratifying Payment of Conservator’s Costs, Fees and Expenses Incurred from
September 1, 2024, through May 31, 2025, filed on September 19, 2025, and set for hearing on
March 5, 2026. No opposition to the foregoing motion has been filed by any party.

Subsequent contemplated filings in the Court by the Conservator will include future motions

by the Conservator for approval of costs, fees and expenses incurred by the Conservator; further
-4 -

CONSERVATOR’S STATUS REPORT REGARDING IMPLEMENTATION OF REHABILITATION
PLAN FOR CALIFORNIA INSURANCE COMPANY

4139-6385-1878




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

motions by the Conservator as appropriate regarding Plan implementation; and Status Reports and
documents pertaining to the closing of the Plan under Article VII, Section 7.6. As set forth in
Article VII, section 7.6 (b) of the Plan, after closing of the Plan and all transactions set forth therein,
including performance of Schedule 2.6, the Conservator will apply to the Court for an order
concluding these conservation proceedings and discharging the Commissioner as Conservator, but
maintaining the jurisdiction of the Court for the purpose of ensuring enforcement of the Plan.

IV.  SIGNIFICANT DOCUMENTS

For the Court’s convenience, the Conservation Order, Plan Order (with Plan attached), and

Court of Appeal decision are attached to this status report.

Dated: March 3, 2026 Respectfully submitted,

STRUMWASSER & WOOCHER LLP
Michael J. Strumwasser

Dale K. Larson

Julia Michel

ORRICK, HERRINGTON & SUTCLIFFE LLP
Cynthia J. Larsen
Justin Giovannettone

Byaﬂ/ﬁb——/

Q(gi/nthia J. éaésen

Attorneys for the Insurance Commissioner of
the State of California as Conservator of
California Insurance Company

-5-

CONSERVATOR’S STATUS REPORT REGARDING IMPLEMENTATION OF REHABILITATION
PLAN FOR CALIFORNIA INSURANCE COMPANY

4139-6385-1878




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

PROOF OF SERVICE

I am over the age of eighteen years and not a party to this action. My business address is
Orrick, Herrington & Sutcliffe LLP, 2050 Main Street, Suite 1100, Irvine, California 92614-8255.

On March 3, 2026, I served the foregoing document described as:

CONSERVATOR’S STATUS REPORT REGARDING IMPLEMENTATION OF
REHABILITATION PLAN FOR CALIFORNIA INSURANCE COMPANY

upon the interested parties in this action as follows:

By transmitting a true and correct copy of the document(s) described above in PDF format
by e-mail transmission from vcloyd@orrick.com to the interested parties at the e-mail addresses
set forth below. Said transmission(s) were completed on the aforesaid date at the time stated on
declarant’s e-mail transmission record. Each such transmission was reported as complete and
without error.

Shand S. Stephens Attorneys for Respondent | Attorneys for Respondent California

Amanda L. Morgan Insurance Company, Inc., a California
DLA Piper LLP corporation, and its Successor, California
555 Mission Street, Suite 2400 Insurance Company, Inc., a New Mexico
San Francisco, CA 94105-2933 corporation

Tel: 415-836-2500

Fax: 415-836-2501

Email: shand.stephens@dlapiper.com
amanda.morgan(@dlapiper.com

Anthony P. Coles Attorneys for Respondent California
DLA Piper LLP Insurance Company, Inc., a California
1251 Avenue of the Americas, 27th F1. Corporation, and its Successor, California
New York, NY 10020 Insurance Company, Inc., a New Mexico
Tel: 212-335-4500 corporation

Fax: 212-335-4501
Email: anthony.coles@dlapiper.com

Michael J. Strumwasser Attorneys for Applicant Insurance
Strumwasser & Woocher LLP Commissioner of the State of California
1250 6th Street, Suite 205

Santa Monica, CA 90401

Tel: 310-576-1233

Fax: 310-319-0156

Email: mstrumwasser@strumwooch.com
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Phil Walker

Phil Walker Law

1508 Bay Road, Ste. 514

Miami Beach, FL 33139

Cell: 415-816-3527

Fax: 888-563-9444

Email: phil@askphilwalker.com

Attorney for Non-Party Environmental
Control

Patrick Adair, General Counsel
6525 North Mineral Drive
Coeur d’ Alene, IC 83815-8788
Tel: 208-772-8200 Ext. 122
Email: patrick@ecidaho.com

Attorney for Non-Party Environmental
Control

Larry Lichtenegger
2017 W. F Street

Napa, CA 94558

Tel: 831-601-2801
Email: lawyer@mbay.ne

Attorney for Non-Party Stovall’s Inn

Nicholas P. Roxborough
Roxborough, Pomerace, Nye &
Adreani LLP

5900 Canoga Avenue, Suite 450
Woodland Hills, CA 91367

Tel: 818-992-9999

Email: npr@rpnalaw.com
lucy@rpnalaw.com
jeg@rpnalaw.com
emarlyn@rpnalaw.com

Attorneys for Policyholders BSA
Framing,

Inc., Moss Management Services, Inc.,
Platinum Security, Inc.

Eric Lawton

Law Offices of Eric Lawton

100 Wilshire Blvd., Suite 700

Santa Monica, CA 90401

Tel: 310-319-5409

Email: elawton@ericlawtonlaw.com

Attorney for Policyholder Action
Roofing, Inc.

Eric K. Larson

Pillsbury & Coleman LLP

The Pillsbury & Coleman Building
100 Green Street

San Francisco, CA 94111

Tel: 415-433-8000

Email: rlarson@pillsburycoleman.com

Attorney for Policyholder Sandman Inc.
dba Star Concrete

I declare under the penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed this 3rd day of March, 2026 at Irvi

.

ne, California.

3 2 é! B 21! p
Valerie Cloyd

PROOF OF SERVICE

4160-7430-3581
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Exempt from filing fees pursuant to
Government Code section 6103

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN MATEO — UNLIMITED JURISDICTION

INSURANCE COMMISSIONER OF THE
STATE OF CALIFORNIA,

Applicant,
V.

CALIFORNIA INSURANCE COMPANY, a
California corporation,

Respondent.

Case No. lscl V06531

[PROPOSED] ORDER APPOINTING
INSURANCE COMMISSIONER AS
CONSERVATOR and RESTRAINING
ORDERS;

[Ins. Code, § 1011]

Date: November 4, 2019
Time: 2:00 p.m.
Dept.:

Printed on Recvcled Paper
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H$ROROGSEB] ORDER

The California Insurance Commissioner’s Verified Ex Parte Application for Order Appointing
Conservator having been filed herein, it being shown to the Court’s satisfaction from said Application
that the Commissioner has (1) found that California Insurance Company (“CIC”), a California
domiciled insurance company, entered into a transaction the effect of which, if consummated, would
merge CIC into and with California Insurance Company II (*CIC II""), a New Mexico domiciled
insurance company without first obtaining the consent in writing of the California Insurance
Commissioner in violation of California Insurance Code Section 1215.2(a), (2) found that the factual
and legal conditions exist to conserve CIC pursuant to Insurance Code section 1011, subdivision (c),
and (3) established good cause to believe that the State of California would be prejudiced were it to
provide respondent advanced notice of this proceeding in that CIC has within its authority power to at
any time complete the ostensible consummation of the transaction, which would have the effect of at
least forfeiting CIC’s certificate of authority, rendering California policyholders ostensibly insured by
an out-of-state insurer without authority to transact insurance in California; and good cause appearing,

ITIS HEREBY ORDERED that:

1. The California Insurance Commissioner is hereby appointed as the Conservator of CIC
pursuant to section 1011, and is directed to conduct the business of CIC or so much thereof as he may
deem appropriate, to pay or defer payment of all proper claims and obligations against CIC accruing
prior to or subsequent to his appointment as Conservator, and to act in all ways and exercise all powers
necessary or appropriate for the purpose of carrying out this order.

2. CIC, its officers, directors, agents and employees and any person that acts or purports to
act on its behalf of any of the foregoing shall be enjoined from taking any actions or filing any
document with any governmental entity or any governmental subdivision necessary to consummate
the merger of CIC into and with CIC II, to otherwise transfer the domicile of CIC from California to
New Mexico, or to otherwise adversely affect the California Certificate of Authority of CIC.

3. David E. Wilson, Special Deputy Insurance Commissioner, is appointed as Deputy
Conservator empowered to carry out any and all duties and exercise the authority of the Conservator

granted herein and the Insurance Code. Joseph B. Holloway, Jr. is appointed as Conservation
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Manager and Scott Pearce is appointed as Conservation Supervisor empowered to carry out any and all
duties and exercise the authority of the Conservator and Deputy Conservator. and as may be delegated
by the Conservator and Deputy Conservator.

4, The Conservator’s immunity and related protections from claims, suits or liability
under applicable law. including but not limited to Government Code section 820.2, shall apply equally
to the Deputy Conservator, Conservation Manager and the Conservation Supervisor in their capacities
as Receiver of CIC, their successors in office, the Conservation & Liquidation Office (“CLO"), and
their agents and employees.

5. The Commissioner as Conservator is authorized to appoint and employ special
deputies, estate managers, other professionals, clerks and assistants and to give each of them such
power and authority as he may deem necessary and authorizing the Commissioner as Conservator to
compensate these persons from the assets of CIC as he may deem appropriate.

6. The Conservator is authorized to assist CIC in addressing their Form A deficiencies
with the goal of obtaining Form A approval and settlement of disputes with CDI.

7. CIC is ordered, except upon the express written authorization of the Conservator, not to
cancel or otherwise terminate or attempt to cancel or terminate any insurance policy or contract in-
force as of the date of this Order, and is ordered to continue to administer such in-force policies and
contracts in the ordinary course consistent with past practices.

8. Except as otherwise determined by the Conservator in his or her discretion, any
contract or agreement to provide administrative, claims, or other management services to CIC
necessary or appropriate for the efficient operations of CIC during the pendency of the conservation
shall remain in full force and effect unless rejected, modified or terminated by the Conservator in
writing, and unless directed otherwise by the Conservator, each such person or entity shall continue to
perform its respective obligations under such contract or agreement during the pendency of the
conservation consistent with past practice.

9. The Conservator is authorized, in his or her discretion, to pay or defer payment of some
or all proper claims, expenses. liabilities. and obligations of CIC, in whole or in part, accruing prior or

subsequent to his appointment as Conservator.
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10.  The Conservator is authorized to assume, reject, or modify any executory contracts
including. without limitation, any lease, rental or utilization contract or agreement (including any
schedule to any such contract or agreement), and any license or other arrangement for the use of
computer software of business information systems, to which CIC is a party or as to which CIC agrees
to accept an assignment of such contract.

11. The Conservator is authorized in his or her discretion to take possession of any and all
assets of CIC, including books, records, property (both real and personal), accounts, safe deposit
boxes. rights of action, and all such assets as may be in the name of CIC, wheresoever situated.

12. Title to all property and assets of CIC, designated by the Conservator in his or her
discretion. including deposits, securities, contracts, rights of actions, books, records, and other assets
of every type and nature, and including both those presently in CIC’s possession and those that may be
discovered hereafter. wheresoever situated, that are necessary or appropriate for the orderly
conservation of CIC is to be vested in the Conservator or his or her successor in office, in his official
capacity as Conservator. The Conservator is authorized to deal with such assets in his or her own
name as Conservator or in the name of CIC, and all persons are enjoined from interfering with
Conservator’s possession and title to such assets.

13. The Conservator is authorized to maintain and invest such of CIC’s assets and funds in
such a manner as the Conservator determines in his or her discretion is in the best interest of CIC’s
creditors.

14. The Conservator is authorized to exercise all the powers of the directors, officers, and
managers of CIC, necessary or appropriate for the orderly conservation of CIC whose authorities are
suspended except as such powers may be redelegated to them in writing by the Conservator.

15. CIC, its officers, directors, agents, and employees are enjoined, except upon the express
written authorization of the Conservator or as is necessary to continue to administer in the ordinary
course consistent with past practices any in-force insurance policies as of the date of this Order, from
transacting any of the business of CIC, whether in the State of California or otherwise, disposing of,
using. transferring, selling, assigning, canceling, alienating, hypothecating. or concealing in any

manner or any way, or assisting any person in any of the foregoing. the property or assets of CIC, or
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property or assets in the possession of CIC, of any nature or kind; including claims or causes of action,
until further order of the Court. Further, such persons are enjoined from obstructing or interfering with
the Conservator’s conduct of his or her duties as Conservator.

16.  CIC and its officers, directors, agents and employees are enjoined from issuing any new
or renewing any insurance policies except upon the written consent of the Conservator. »

17.  All persons are enjoined, except upon the written consent of the Conservator, from
instituting, prosecuting, or maintaining any action at law or suit in equity, including but not limited to,
actions or proceedings to compel discovery or production of documents or testimony, and matters in
arbitration, except for matters before the California Workers” Compensation Appeals Board or
equivalent administrative boards in other states, against CIC, or against the Conservator, and from
attaching, executing upon, redeeming of or taking any other legal proceedings against any of the
property of CIC, and from doing any act interfering with the conduct of said business by the
Conservator, except after an order of this Court obtained after reasonable notice to the Conservator.

18. CIC and all officers, directors, agents, employees, successors, assigns, affiliates of CIC,
and other persons acting in concert or participation with CIC shall deliver to and immediately make
available to the Conservator those assets, books, records, accounts, records, information, computers,
tapes, discs, writings, other recordings of information, equipment, and other property of CIC,
wheresoever situated, in said persons’ custody or control specified in writing by the Conservator, and
further, the aforesaid persons shall disclose verbally, or in writing if requested by the Conservator, the
exact whereabouts of the foregoing items if such items are not in the possession custody, or control of
said persons.

19.  All officers, directors, trustees, employees, or agents of CIC, or any other person, firm,
association, partnership, corporate parent, holding company, affiliate, or other entity in charge of any
aspect of CIC’s affairs, either in whole or in part, and including but not limited to banks, savings and
loan associations, financial or lending institutions, brokers, stock or mutual associations, or any parent,
holding company, subsidiary or affiliated corppfation, or any other representative acting in concert

with CIC, shall cooperate with the Conservator in the performance of his or her duties.
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20.  The Conservator is authorized to pay all reasonable costs of taking possession of and
conserving CIC (including but not limited to the Conservator’s pre-conservation costs in examining
CIC’s financial condition, and preparing to take possession and conserve CIC, and the attorneys’ fees
and costs incurred by the Commissioner in bringing and prosecuting this proceeding) out of the funds
and assets of CIC.

21. The Conservator is authorized to pay all reasonable costs of operating CIC as
Conservator (including direct and allocated direct costs, direct and allocated general and
administrative costs and overhead. and all other allocated costs) out of any and all funds and assets of
CIC, and if there are insufficient funds, to pay for the costs out of the Insurance Fund pursuant to
Insurance Code section 1035.

22.  All persons who maintain records for CIC, pursuant to written contract or any other
agreement, shall maintain such records and deliver to the Conservator such records upon his request.

23.  All agents of CIC, and all brokers who have done business with CIC, shall make
remittances of all funds collected by them or in their hands designated by the Conservator in his or her
discretion, directly to the Conservator.

24.  All persons having possession of any lists of policyholders of CIC shall deliver such
lists to the Conservator upon his or her writteh request and enjoining all such persons from using any
such lists or any information contained therein without the written consent of the Conservator.

25. The Conservator is authorized to initiate such equitable or legal actions or proceedings
in this or other states that the Conservator determines is in his or her discretion are necessary to carry
out his or her functions as Conservator.

26.  CIC, its officers, directors, agents and employees are enjoined from disposing of, or
assisting any person in the transfer or alienation of, the property or assets of CIC, until further order of
this Court.

27.  All persons are enjoined, except with leave of this Court issued after a hearing in which
the Conservator has received reasonable notice, from obtaining preferences, judgments, attachments,
or other liens, or making any levy against CIC or its assets or property, and from executing or issuing

or causing the execution or issuance of any court attachment, subpoena, replevin, execution, or other
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process, for the purpose of impounding or taking possession of or interfering with or creating or
enforcing a lien upon any property or assets owned or in the possession of CIC or the Conservator,
wheresoever situated, and from doing any éct interfering with the conduct of said business by
Conservator.

28.  All persons are enjoined, except with leave of this Court issued after a hearing in which
Conservator has received reasonable notice, from accelerating the due date of any obligation or
claimed obligation; exercising any right of set-off; taking, retaining, retaking. or attempting to retake
possession of any real or personal property; withholding or diverting any rent or other obligation;
doing any act or other thing whatsoever to interfere with the possession of or management by the
Conservator of the property and assets, owned or controlled by CIC or in the possession of CIC, or in
any way interfering with the Conservator or interfering in any manner during the pendency of this
proceeding with the exclusive jurisdiction of this Court over CIC.

29.  Any and all provisions of any agreement entered into by and between any third party
and CIC that provide in any manner that selection, appointment, or retention of a conservator, receiver,
or trustee by any court, or entry of any order such as hereby made, shall be deemed to be or otherwise
operate as a breach, violation, event of default, termination, event of dissolution, event of acceleration,
insolvency, bankruptcy, or liquidation, shall be stayed, and the assertion of any and all rights and
remedies relating thereto shall also be stayed and barred, except as otherwise ordered by this Court.
This Court shall retain jurisdiction over any cause of action that has arisen or may otherwise arise
under any such provision.

30.  All persons are enjoined from wasting the assets of CIC.

IT IS SO ORDERED.

L
Dated:  November & 2019 %?‘ '

JUDGE'OF THE SUPERIOR COURT
GEORGE A. MIRAM
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FINAL STATEMENT OF DECISION AND ORDER APPROVING
PROPOSED REHABILITATION PLAN
The following cbnstitutes the Court’s Final Statement of Decision and.Order After Hearing
August 23, 2023. The Court has read and considered the Respondent Califo:rnia Insurance Company’s
General and Specific Objections to Proposed Statement of Decision and Tentative Order After Hearing

August 23, 2023, which was filed March 26, 2024,

INTRODUCTION AND OVERVIEW OF REHABILITATION PLAN

On Novembér 4, 2019, this Court granted fhe Verified Ex Parte Application of the Insurance
Commissioner (“Commissioﬁer”’ or “Conservator” or “Applicant”)! under Insurance Code section 1011,
subdivision (c),2 for an Order Appointihg Insurance Commissioner as Conservator and Restraining
Order (“Conservation Applicatibn”) placing Respondent California Iﬁsurahce Company (“CIC”)?
conservatorship (“Conservation Order”). The Conservation Application alieged that CIC was “in the |
midst of an attempt to merge with a newly formed New Mexico entity, thereby transferring control of
CIC without obtaining the Commissioner's approval as required by law.” (Conservation Appl. 4, citing

§ 1215.2.) California law would automatically revoke CIC’s certificate of aufhority to transact insurance

‘|| business upon consummation of this unapproved merger, as the New Mexico entity, a “nonadmitted

insurer,” could not transact insurance business in California. (Conservation Appl. ] 11, citing §§ 700,
701, 1760.1.)

In his Conservation Application, ‘the Commissioner explained th?t “if CIC is permitted to
consummate the illegal merger, CIC policyholders in California will be left holding policies of a non- |.
admitted insurer. Since CIC could not legally service those policies, pblicyht;lders, including ethployees

with serious work-related injuries and other claimants entitled to vital and necessary insurance

| The Insurance Commissioner and the Conservator are the same state official. For clarity, the
Court shall refer to him solely as the Commissioner, the parties’ briefing shall retain original
references to the Commissioner as Conservator or Applicant.

2 All subsequent statutory citations are to the Insurance Code unless otherwise indicated.

3 The Court shall solely refer to California Insurance Commission as CIC. However, the
parties’ briefing shall retain original references to CIC as Respondent.

2
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| benefits, may not have recourse to benéfits.” (Id. at 4, § 11 [emphasis added].) The Commissioner

emphasized that, prior to the unlawful merger attempt, “CIC had established a pattern of flouting
regulatory processes designed to protect California policyholders from unfair and deceptive practices,”
citing CIC’s illegal modifications to insurance policies. (/d. at 5-6, 17.)

The Court now considers the Commissioner’s Application for Order Approving Rehabilitation
Plan (“Plan Application™), setting out the terms under which the conservatorship would be concluded.
The Commissioner describes the proposed Rehabilitation Plan as “designed to . . . complete CIC’s exit
from. the state on terms that protect the Company, policyholders, and the public.” (Plan Appl., p. 19.)

To achieve that goal, he explains, the Plan

has been structured around an Assumption Reinsurance and Administration Agreement
(“Reinsurance Agreement”) under which an admitted insurer authorized to write
workers® compensation insurance in California will assume CIC’s in-force California
policies and reinsure the liabilities under expired CIC California policies. CIC will then
be permitted to merge with its out-of-state affiliate, CIC II, and will surrender its
certificate of authority to write insurance in California without diminishing the rights of
policyholders. :

(Ibid.)

CIC opposes approval of the Rehabilitation Plan on several grounds. First, CIC objects to Plan
§ 2.6, which incorporates Sc'hedulle 2.6. This section conc.emsllitigation arising out of an illegal
modification to CIC’s insurance policies. (See Background and Plart I, infra.) Under the Plan,
policyholders engaged in such litigation will be offered an opportunity to settle their claims and |
associated litigation by electing a remedy amoung the choices outlined. Second, CIC objects to Plan §
2.2, which outlines a public bid solicitation procedure for CIC’é reinsurer in California. CIC opposes
the public bid process on the grounds that its affiliate, Continental Indemnity Company (“Continental”)
should have a right of first refusal to reinsure or purchase its California business. Finally, CIC opposes |
the Rehabilitation Plan’s inclusion of Connecticut and New York pc;licyholders pursuant to requests |
filed by the Connecticut Insurance Departmvent and the New York Stafe Department of ‘Financial
Services in November 2022. |

The Court held two hearings on the Plan Application, on July 25, 2023 and August 23, 2023.
The Court has considered all arguments made by all counsel during the hearmg The Court has also

considered the pleadings filed in this matter, as well as a number of email'briefsi sent to the Court and

3
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all parties, filed and sent both prior to and after the August 23, 2023 hearing. ’i‘hese email briefs inclilde
j but are not limited to the following: ‘

i‘ Applicant’s Proposed Order Approving Proposed Rehabilitation Plan (received October 16,
'12023);

Respondent’s Redline Opposition to Conservator’s Proposed Order Approving Proposed
Rehabilitation Plan (received December 12, 2023);
Respondent’s Proposed Order Approving Proposed Rehabilitation Plan Without Sections 2.6

{and 2.2 Which Are Not Approved (received December 12, 2023);

Declaration of Shand S. Stephens In Support of Respondent California Insurance Company,
Inc.’s Rehabilitation Plan Proposed Order (received December 12, 2023);

Respondent California Insurance Company’s Redline Op;iosition ti) Conservator’s Proposed
Order Approving Proposed Rehabilitation Plan (filed December 12, 2023);

Email letter brief from attorney Eric K. Larson (dafed August 25, 2023);

Email letter brief from attorney Cynthia J. Larsen (dated September 1, 2023);

Email letter brief from attorney Shand S. Stephens (dated S’eptemberl 1,2023);

Email letter brief from attorney Shand S. Stephens (dated September 5, 2023);

Email letter brief from attorney Cynthia J. Larsen (dated September 6, 2023), with attachments
thereto;

Email letter brief from attorney Shand S. Stephens (dated September 6, 2023);

Email letter brief from attorney Phil Walker (dated September 19, 2023), with attachments
thereto, and with Proposed Inclusion in Draft Order;

Email from attorney Cynthia J. Larsen with a redlined version of the Revised Rehabilitation Plan
to the draft Proposed Order containing post-hearing revisions (dated October 18, 2023). _

Redlined version of the Revised Rehabilitation Plan to the draft Proppsed Order containing -;post-
hearing revisions (filed October 16, 2023).

Because the final bric_eﬁhg was filed and received by this Court on December 12, 2023, this matter
was under submission to this Court as of December 12, 2023.

After a full review of the pleadingsAand email letter briefs and consideration of oral argument,.

4
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‘|the Court adopts its tentative ruling approving the Plan Application. The Court APPROVES' the

| Insurance Commissioner of the State of California’s California Insurance Company Rehabilitation Plan

|| as filed with this Court on October 16, 2023 (attached hereto as Exhibit A), for the reasons enumerated

below.
BACKGROUND

As the litigation addressed by Plan § 2.6 predates CIC’s conservatorship, the Court first explores

|| the context surrounding those cases. CIC and its affiliates formerly marketed workers’ compensation

insurance under a program which they called “EquityComp.” Workers’ comipensation insurance
policies under EquityComp featured two components: (1) a standard “guaranteed-cost” policy that had
been filed with the Commissioner as required by law, and (2) a “Reinsurance Participation Agreement”
(RPA) that was not filed with or approved by the Coﬁmissioner and altered certain terms of the
guaranteed-cost policy, including its pricing. (Ins. Code §§ 11658, 11735 [policy filing requirements];
Holloway Plan App. Decl.* §14.)° In 2014, Shasta Linen Supply, Inc., whi:ch held a CIC guaranteed-
cost policy and an éccompanying RPA, filed an appeal with tﬁe Commissioner challenging CIC’s use

of the RPA. An administrative law judge conducted an adjudicatory hearing and concluded that “CIC’s

'|| EquityComp program and the accompanying RPA constitute a misapplication of the filed rates of CIC

in violation of California Insurance Code section 11737” and that “CIC’s failure to file and secure
approval of EquityComp and the RPA, in violation of Insurance Code section 11658, renders the RPA :
void as a matter of law.” (Matter of Shasta Linen Supply, Inc. (June 22, 2016) Cal. Ins. Comm’r, No.

4 Joe Holloway is Deputy Insurance Commissioner, the Chief Executive Officer of CDI’s
[California Department of Insurance] Conservation and Liquidation Office, and Conservation Manager
for CIC in conservation. (Holloway Plan App. Decl., §2.)

5 Citations to the parties’ filings in support of and opposition to the Plan Application are
referenced as follows: Exhibits, declarations, and requests for judicial notice filed by the Conservator in
support of the October 19, 2020, Plan Application are designated by “Plan Appl.,” as in “Holloway Plan
Appl. Decl.” Exhibits, declarations, and requests for judicial notice filed by: CIC with its November 10,
2022, Opposition to Conservator’s Application for Approval of Rehabilitation Plan are designated by
“Opp.,” as in “Silver Opp. Decl.” Similarly, filings accompanying the Conservator’s February 10, 2023,
Reply to Respondents Opposition to Application for Approval of Rehabilitation Plan are designated by
“Reply”; filings accompanying CIC’s February 16, 2023, Sur-Reply to the Conservator’s Reply are
designated by “Sur-Opp.”; and the Commissioner’s Reply to Respondent’s Sur-Reply is designated as
“Reply to Sur-Opp.”

5
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AHB-WCA-14-31 (Shasta Linen).) The Commissioner adopted the Shasta Linen decision and

|| designated it a precedential decision, permitting its citation as authority in subsequent Department of

Insurance (“Department”) hearings. ¢ (/d. at 70 [citing Gov. Code, § 11425.60, subd. (b)]; see also
Settlement Agreement between the California Department of Insurance, California Insurance Company
and Applied Underwriters Captive Risk Assurance Company, Inc., dated June 7, 2017 (“Shasta Linen
Settlement Agreement”), Reply Compendium, Exh. 5 at 2 [CIC agrees to precedential effect of Shasta
Linen decision].) '

Shasta Linen expressly did not address the equitable remedies a\;ailable to policyholders in a
court of law. (Id. at 68 [“Aﬁy additional remedies to which Shasta Linen is entitled based upon CIC’s
conduct are outside the scope of this proceeding.”].)’” Numerous cases -Ihave since been filed by
policyholders or by CIC and its affiliates, which are collectively known as the “RPA litigation.”

With this context, the Court turns to the facts of this case in greater detail.
A. CIC and Its Affiliates

CIC is a property and casualty insurance company that holds a certificate of authority issued by
the Commissioner authorizing it to transact workers’ compensation business in the State of California.

(Holloway Plan Appl. Decl., 9 5; see generally Ins. Code §§ 700, 701, 717 [outlining certificate of |-

{ authority requirement and issuance criteria].) CIC is a subsidiary of North American Casualty Company

(“NACC”), which in turn is owned by AU Holding Company (‘.‘AU Holding”). Stephen M. Menzies is |.
the founder, president, and sole shareholder of AU Holding. (Holloway Plan Appl. Decl. §5.) CIC
marketed the RPA i)ﬁncipally through its affiliate Applied Underwriters Inc. (“AUI”). Another affiliate,
Applied Underwriters Captive Reinsurance Assurance Company (“AUCRA”), is an admitted insurer
who serves as the purported “reinsurer” under the RPA. (Shasta Linen, supra, at 10-11.)

In Shasta Linen, the Commissioner found that CIC, AUI, and AUCRA were a joint enterprise

6 The Court shall refer to the California Department of Insurance solely as the Department.
Evidence referencing the Department as “CDI” shall retain the original nomenclature.

7 The Supreme Court has confirmed that where the Insurance Commissioner has jurisdiction to
adjudicate disputes over charged rates, “administrative proceedings are not a ratepayer’s exclusive
remedy for the charging of an unfiled rate.” (Villanueva v. Fidelity National Title Co. (2021) 11 Cal.5th
104, 126.) '

6
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| rather than separate entities. (Shasta Linen, supra, at 49.) Two California Courts of Appeal have made
| similar findings. (Nielsen Contracting, Inc. v. AUI (2018) 22 Cal.App.5th 1096, 1116-1117 (Nielsen)

: [record on appeal supported conclusion that affiliated entities should be considered as one because they

were “so enmeshed” and “intertwined”]; Luxor Cabs, Inc. v. AUCRA (2018) 30 Cal.App.5th 970, 985-
986 (Luxor Cabs) [same].) As evidence of a joint enterprise, the Commissioner noted thét AUI generated
the marketing material for the EquityComp program and that AUCRA executed the RPA as a “profit-
sharing” plan to override critical terms of the CIC-provided guaranteed-c\ost policy. (Shasta Linen,
supra, at 26-31.)

The pertinent evidence in this case supports the Commissioner’s conclusion in Shasta Linen.
CIC and the affiliates worked collectively under shared management to implement the EquifyComp
program, and the companies continue to work in tandem. Under the Managément Services Agreement
between CIC and AUI, AUI comprehensively manages CIC’s affairs by: (1) providing actuarial and

claims services in connection with CIC’s policies; (2) providing underwriting services; (3) paying CIC’s

|| bills and collecting its receivables; (4) managing CIC’s investments; and (5) performing accounting

services, including filing CIC’s required financial statements and tax returns. (Holloway Plan Appl.

|| Decl. § 12, Exhs. B, C.) AUI provides CIC “necessary and appropriate personnel, administratiVe, office

and building services.” (Id., Exh. B at 3.) CIC directs and superviseé AUI undet the terms of the |
Management Services Agreement. (Holloway Plan Appl. Decl. Exh. B at- 1.) As of the filing of the
Plan Application, the Nebraska Secretary of State’s website listed Menzies, the indirect owner of CIC,
and Jeffrey Silver, CIC’s Secretary énd General C_ounéel, as the only directors of AUL (Holloway Plan
Appl. Decl. 7 11.) | | |

B. The Guaranteed-Cost Policy and the Reinsurance Participation Agfeement

Employers usually purchase workers’ compensation insurance as a guaranteed-cost policy under
which the policyholder pays a fixed premium and the insurer reimbﬁrses all covered workers’
compensation losses. In loss-sensitive pblicies, on the other hand, the employer’s premium for the policy
year depends on the insured’s actual cost of claims. (Muzzarelli Plan Appl. Decl. §12.)% As the

Commissioner explained in Shasta Linen:

8 Giovanni Muzzarelli is a Senior Casualty Actuary at the Department.

7
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By definition, loss sensitive plans are ‘profit-sharing,” Generally, carriers market loss
sensitive programs exclusively to large employers. In fact, many jurisdictions restrict the
sale of loss sensitive programs to employers whose annual premiums exceed $500,000.
Large employers are typically better able to cope with loss and experience modification
variations and are in a better position to control claims costs. ... Loss sensitive programs
are issued as endorsements to guaranteed cost policies and require the Insurance
Commissioner’s approval.

(Id.-at 15-16.) The EquityComp RPA was a loss-sensitive program, sold without the Commissioner’s
approi/al in conjunction with the CIC guaranteed-cost policy.

CIC, AUI, and AUCRA intentionally failed to seek the Commissionér’s approval for the RPA.

| Indeed, they patented the RPA as a vehicle to avoid insurance regulation, and touted the program’s

freedom from state regulatory constraints in the patent application. (Shasta Linen, supra, at 24.) The

|| Commissioner found that AUT “structured EquityComp and the RPA to circumvent state regulators.”

(/d. at 50.) As the court of appeal subsequently explained in Luxor Cabs, supra, 30 Cal.App.5th at 986:

Obviously, allowing an insurer to circumvent the comprehensive regulatory structure
applicable to the issuance of workers’ compensation insurance in this state simply by
amending its approved policy forms through a side agreement with a subsidiary is
contrary to the public policy underlying California’s workers’ compensation law and
cannot be countenanced.

(See also Nielsen Contracting, supra, 22 Cal.App.Sth at 1118 [finding that failure to file the RPA

“prevent[ed] crucial regulatory oversight and thus render[ed] the unfiled agreement unlawful and void

|| as a matter of law”]; accord Minnieland Private Day School, Inc. v. Applied Underwriters Captive Risk

Assurance Company, Inc. (4th Cir. 2019) 913 F.3d 409, 423.) The design of the EquityComp program
attracted attention nationally. Regulators in Wisconsin, Vermont, New Jersey, and New York each took
steps to stop sale of policies in?olving RPAs. Some cited CIC and its affiliates for violating prior orders
to hait such sales and imposed penalties of up to $3 million. (Holloway Plan Appl. Decl. 9 18.a-d.)
The Commissioner found that the EquityComp RPAs departed in material ways from industry-
standard loss-sensitive programs, as the RPAs employed nonstandard terminology® and gave CIC “sole |
discretion” to determine several variables upon which policyholders’ charges were based. (Shasta Linen,
suprd, at 22-23 [“non-linear retrospective plan” resulted in “‘fundamentally; new premium structure’”’];
29-31 [“loss pick containment” formula for fees created astronomical fees on low-loss policies]; 31-32

[unusual three-year term, with severe penalties for early cancellation or non-renewal]; 32, 56 [choice-

? The name “Reinsurance Participation Agreement” is itself a misnomer. CIC conceded in Shasta
Linen that the RPA was not in fact a reinsurance agreement. (Shasta Linen, supra, at 25.)

+

8
Final Statement of Decision and Order After Hearing 8-23-23




O 00 N9 &N b W=

— = e e e e

of-law and dispute resolution procedures superseded guaranteed-cost policy provisions and required

application of Nebraska law and binding arbitration in the British Virgin Islands] 33 -34 [run-off loss
development factors,” credted valuation method “not used by other can'iers”]; 34-35 [close-out
distribution precluding return of amounts-due policyholders for up to seven years after policy expiration
at CIC’s “sole discretion”].)

Moreover, policyholders that executed the RPA were unlikely to be fully aware of its terms. CIC
and its affiliates withheld copies of prospective policyholders’ RPAs under after policyholders had paid
to enroll in the EquityComp program. At that point, refusal to sign the RPA would have resulted in
cancellation of their workers’ compensation coverage. (Shasta Linen, supra, at 25, 27-28; Lichtenegger

Plan Appl. Decl. 9726, 32.!1% The RPA that policyholders signed differed materially from the

| representations made in the marketing materials, including as to cost of coverage. (Id. at 27 [Program

Summary & Scenario document provlded to potential poliC}"holde_rs included a “single-year table [that]
does not represent the one-year cost of the program.”].)

Obfuscation of the RPA became particularly problematic because the agreement employed
undefined and non-standard terms when describing how to calculate premiums, deposits, or other
payments due. It thus became virtually impossible for policyholders to calculate their monthly
premiums, budget for workers’ compensation insurance, or verify charges based on the RPA. (Shasta
Linen, supra, at 29-30; Lichtenegger Plan Appl. Decl. ﬁﬁ[ 15, 20, 28-29.) The lack of transparency in
billing especially concerned the Commissioner in light of the potential for billing errors; indoed, AUI
ultimately conceded that Shasta Linen’s bill included such billin'g errors. (Shasta Linen at 38.)
Policyholders who sought assistance regarding billing errors were often stonewalled by company
representatives, who claimed that billing calculation methodology was proprietary. (Liohtenégger Plan
Appl. Decl. 1 20, 29.) This forced policyholders to either pay the monthly bill or face cancellation of
their workers’ compensation insurance. (See id. at 6, 29-30, 47.) Policyholders that were unable to
pay despite the lack of transparency in monthly billing often had no choice but to execute promissory

notes extended by AUI to spread out payments. (See Shasta Linen at 38; Lichtenegger Plan Appl. Decl.

10 Larry Lichtenegger is a California attorney who has represented ’ﬁfty—one business cllents in
actions against AUI, AUCRA, and CIC.

9
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The RPA also incentivizeci CIC, AUI, and AUCRA to settle claims rélated to employee injuries

for more money than they should have been paid according to industry practices and to over-reserve

case funds at poli’cyholders’<expense.11 (Muzzarelli Plan Appl. Decl., {19, 29, 42 .) CIC has not

|| disputed Muzzarelli’s explanation of the financial incentives created by the ﬁPA, and evidence suggests

that CIC and its affiliates have yielded to those incentives by keeping claims open to reap investment

income on policyholder funds. (Lichtenegger Plan Appl. Decl. 1943, 56-57.) Policyholders have also

|| reported that CIC failed to pursue subrogation when requested or investiéate employees’ claims of |-

injury. (Lichtenegger Plan Appl. Decl. 5_5, 58, 62; Shasta Linen, supra, at 38 [AUI’s inaction
regarding request to investigate poténtial fraud cost policyholder over -$iO0,000.]) Then, the RPA
penalized diséatisﬁ_ed EquityComp policyholders by applying much higher loss development factors
(LDFs) to the claims of employers that chose not to renew their policies after the three-year active term,
esséntially penalizing them for non-renewal. (Shasta Linen at 58.) The Commissioner considered such |
a penalty akin to restricting payment of a policyholder dividend due to the policyholder’s failure to
renew a policy, which is considered a “coercive and illegal ... unfair practice.” (/d. at 58.)

This scheme frustrated policyholders’ profit-sharing expectations.), In Shasta Linen, the ALJ
twice ordered CIC to provide the number of participants that had received profit-sharing distribution,
but CIC refused to comply, leading the ALJ to draw the adverse inference that there never had been any
profit-sharing distributions. (Shasta Linen, supra, at 35.) CIC has not disf)uted that inference iﬁ this
Court.

C. The RPA Litigation

As CIC’s Conservator, the Commissioner has reviewed all EquityComp RPA litigation and has
identified three categories of cases. (Holloway Plan Appl. Decl. ] 15; Larsen Reply Decl.'?, 1 10-41.)
The first categor}; involves -policyholder-initiated lawsuits, arbitrations, and appeals initiated in the |

Department’s Administrative Hearing Bureau. These policyholders allege the RPA’s illegality and seek

1 Over-reserving occurs when an insurer holds more funds in reserve than its estimate of
future loss payments related to an individual claim rather than disbursing the excess funds to the |
policyholder. (See Muzzarelli Reply Decl. § 42.) ‘

12 Cynthia Larsen is a California attorney and counsel of record for the Conservator.
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to cancel their policies, thereby receiving a refund of their excess premium. (}iolloway Plan Appl. D?ecl.
9] 15; Lichtenegger Plan Appl. Decl. q 6, 25; Larsen Reply Decl. 4 19.) The Commissioner argues %chat
policyholders have been compelled into litigation to receive their refunds because AUCRA leveraged
its discretion under the RPA to retain excess premiums. (Lichtenegger Plan Appl. Decl. 9§ 18, 22, 33.)
Once policyholders receive awards in their favor, CIC and affiliates then pursue costly and lengthy

appeals against those awards. (See Lichtenegger Plan Appl. Decl. 37, 51; Larsen Reply Decl. Y 17,.

{19, 23-26, 29.) The second category consists of the cross-complaints which AUCRA has filed in the

:| first category of cases in order to enforce the RPA’s termé, despite Court of Appeal precedent that has

concluded that the RPA is illegal. (Lichtenegger Plan Appl. Decl. ] 6; Larsen Reply Decl. § 14-15; see,

| e.g., Luxor Cabs, supra, 30 Cal.App.5th at 986; Nielsen, supra, 22 Cal.App.5th at 1118; Jackpot

Harvesting, Inc. v. AUI (2019) 33 Cal.App.Sth 719 (Jackpot).) CIC has also filed parallel cross-
complaints alongside AUCRA to enforce underlying guaranteed-cost policies in the. event that the | -
EquityComp RPA is found unenforceable. (Lichtenegger Plan Appi. Decl. 4 6.)

The third category of litigation concerns parallel litigation initiatéd by AUI in Nebraska to
enforce promissory notes signed by policyholders who could not afford the charges imposed by the
RPA. (Lichteneggéer Plan Appl. Decl. | 6, 47, 49; Larsen Reply Decl., 7 23-27, 37.) Although these

cases are almost always dismissed for lack of personal jurisdiction, the Commissioner argues that the

| threat of costly litigation has deterred policyholders from asserting the illegality of the RPA.

(Lichtenegger Plan App. Dec., Y 46-47; Larsen Reply Dec., 9 37.)
D. CIC’s Attempted Merger Into a New Mexico Affiliate

The Ninth Circuit has summarized the procedural history of this attémpted merger as follows:

In January 2019, Steven Menzies, as Chief Executive Officer of Applied Underwriters,
Inc. and s President of CIC I, entered into an agreement with Berkshire Hathaway to
purchase Berkshire's controlhng interest in CIC 1 (the “Agreement”). The Agreement
included a $50 million “breakup fee” were the transaction not consummated by
September 30, 2019.

California Insurance Code § 1215.2(d) requires the California Insurance Commissioner
to approve any sale (or merger) of a controlling interest in an admitted California insurer,
and further provides the Commissioner with 60 days to approve or disapprove such
transactions upon submission of the information concerning the transaction required by .
§ 1215.2(a). These required submissions are known as “Form A” submissions. On April
9, 2019, Mengzies, acting on behalf of CIC I, submitted to the California Department of
Insurance (“CDI”) his first “Form A,” which detailed the proposed Agreement and :
sought official approval. However, upon review, the CDI requested further information -
concerning the Agreement, requiring Menzies to withdraw the first Form A submission .

11
Final Statement of Decision and Order After Hearing 8-23-23




—

et pd pd ek ek ek pmd el emdd
M~ N R W N = O

O o0 9 SN AW

and to submit a second Form A on June 12, 2019. After this second Form A submission
was found unsatisfactory, Menzies submitted his third (and final) Form A submission
concerning the Agreement on September 7, 2019.

When it became clear the Agreement would not be approved by the Commissioner in
time to avoid the $50 million “breakup fee,” Menzies attempted to avoid the California
regulatory process altogether by consummating the Agreement without CDI approval.
Menzies sought to effect a merger (the “Merger”) between CIC I, which he now
purported to control, and a newly-formed New Mexico corporation, Appellant California
Insurance Company (“CIC II”"). This newly formed corporate insurer was not subject to
California insurance regulations.

Menzies negotiated a ten-day Agreement deadline extension with Berkshire, at a cost of
$10 million. On October 9, 2019, one day before the extended deadline was set to expire,
the CDI notified Menzies that if the -Merger were to be consummated without the
approval of the CDI, “[CIC I] will cease to exist and [CIC II will be] an unlicensed insurer
[ ] precluded from transacting the business of insurance in California.” The uncertain fate
of the Merger notwithstanding, the Agreement between Berkshire and Menzies closed
on October 10, 2019, with CIC I becoming wholly owned by Menzies.

On November 4, 2019, before the CIC I/CIC II Merger could be completed, and without
notice given to Appellants, the Commissioner filed an ex parte conservation application
in the Superior Court of San Mateo which sought “an order appointing him as conservator
of [CIC I].” The conservation application was based on the Commissioner's allegation
that Menzies had not “filed and obtained written approval of the Commissioner” to
consummate the Merger, in violation of California Insurance Code §-1215.2(d).

Also on November 4, 2019, again without any notice to Appellants, the Superior Court
granted the Commissioner's conservation application, appointing California Insurance
Commissioner Ricardo Lara as the Conservator of CIC 1. In justifying lack of notice to
Appellants, the Superior Court explicitly found that the Commissioner has ... established
good cause to believe that the State of California would be prejudiced were it to provide
respondent advanced notice of this proceeding in that [CIC I] has within its authority
power to at any time complete the ostensible consummation of the transaction, which
would have the effect of at least forfeiting [CIC I's] certificate of authority, rendering
California policyholders ostensibly insured by an out-of-state insurer without authority
to transact insurance in California. ’

CIC 1 subsequently contested, unsuccessfully, the grounds upon which the
conservatorship was instituted. Specifically, on March 12, 2020, CIC I filed an
application to vacate the conservatorship with the Superior Court, arguing that: 1) the
conservatorship was obtained under false pretenses; 2) the conditions cited for imposing
the conservatorship no longer existed; 3) the Commissioner acted arbitrarily,
capriciously, and in bad faith; and 4) the conservatorship continues to harm CIC I. After -
an August 6, 2020 hearing at which CIC I appeared by counsel, the Superior Court denied
CIC T's application to vacate the conservatorship on August 11, 2020, for the following -
reasons:

Respondents attempted to take [CIC I] and its assets out of California via a merger |
without adequate protection of policyholders and the public and the -
Conservatorship was ordered on those grounds. Respondents have failed to .
demonstrate that the conditions necessitating conservation no longer exist. In .
light of Respondent's prior conduct, the Conservation Order ensures that
Respondents do not again attempt to take [CIC I] and its assets out of California
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... [and] the Commissioner's preference to pursue a Rehabilitation Plan [for CIC
I] is reasonable and sufficient under the circumstances. “

Following this denial, CIC I filed an application for interlocutory appellate review with
the California Court of Appeal, which was also denied. The record does not demonstrate
whether a writ was sought from the California Supreme Court. On October 19, 2020, the
Commissioner filed a proposed Rehabilitation Plan (“Rehabilitation Plan”) with the
Superior Court which articulated the terms he would accept to end the conservatorship
of CIC I. CIC I has refused to accept the Commissioner's stated terms, so the
conservatorship proceedings remain ongoing.

After CIC I had unsuccessfully challenged the bases of the conservatorship in state court,
Appellants Applied and CIC II filed separate actions in federal court, asserting causes of
action under 42 U.S.C. § 1983 alleging various constitutional violations (“the federal
actions”). Appellants sought, among other forms of relief, orders “declaring the
Commissioner's actions, as alleged, violate [Appellants'] rights to due process and equal
protection under the Fourteenth Amendment to the United States Constitution.”
Appellants also sought orders “directing the Commissioner to take all necessary steps to
end [CIC I's] conservatorship pursuant to California Insurance Code § 1012, and
enjoining the Commissioner from continuing the conservation.” The district court
dismissed both actions pursuant to Federal Rule of Civil Procedure 12(b)(1), with each
order holding that the district court lacked jurisdiction to hear the cases under both the
“prior exclusive jurisdiction” rule and the Younger abstention doctrine.

(Applied Underwriters, Inc. v. Lara (9th Cir. 2022) 37 F.4th 579, 585-587, cert. denied (2023)
143 S.Ct. 748 [affirming “the district court's dismissal of the federal actions™].)

Additionally, on October 7, 2019, the Department received a phone rﬁessage from the New
Mexico Superintendent’s Office informing them that he was going to hold a hearing on approval of the
merger, which he held on October 9, granting a New Mexico Certificate of Authority to CIC II and
approving its acquisition .of CIC. (Id. at §10, 12 & Exh. A.) CIC points out that Department
representatives attended the New Mexico hearing telephonically and did not object. (Silver Opp. Decl.
1 64, 66.) Howe\}er, the Commissioner explains that under the national system of insurance regulation;
whether or not New Mexico wanted to give its approval to CIC II acquiring CIC, Califosrnia’s
Commissioner would also need to approve the merger. (Reporter’s Tranécript of Proceedings -!“(RT),
Aug. 23,2023, 127:13-128:19; § 1215.2.) The merger could not lawfully take place without Califqrnia’s
approval of CIC being écquired, irrespective of New Mexico’s approval. (Ibid.) The Commissiong’:r also

points out that on the evening of the October 9 hearing, the Department wrote Silver a letter adfvi'sing
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if the merger by and between CIC and California Insurance Company II is completed
without obtaining the prior approval of the California Insurance' Commissioner as
required by California Insurance Code Section 1215.2 and 1011(c), the applicant will be
in violation of California law. Additionally, once the merger is completed, CIC will cease
to exist and California Insurance Company II, as an unlicensed insurer is precluded from
transacting the business of insurance in California from and after the effective date of the
merger unless and until it becomes admitted in California.

(Letter dated October 9, 2019, from Department attorney Laszlo Komjathy, Jr. to Jeffrey Silver
regarding CIC Form A,-Opp. Compendium, Ex. 86, p. 2.)

Following the New Mexico action, Menzies procéede_d to close the Berkshire Hathaway buyout
and the acquisition of CIC and other affiliated companies without approval of the California Form A
application. (Holloway Plan Appl. Decl. §26:) At that point, were CIC to have filed with the California
Secretary of State a certificate of merger, the merger of CIC info CIC II would have been completed
(Conservation Appl. 13, citing Corp. Code, § 1108, subd. (d)), and CIC’s,- Certificate of Authority to
transact the business of insurance in California would have been revoked by operation of law, in which
case “CIC policyholders in California will be left h(_)lding policies of a non-admitted insurer. Since CIC
could not legally service those policies, pbl‘icyholders, ‘including employees with serious work-related
injuries and other claimants entitled to vital and necessary insurance benefits, may not have recourse to
benefits.” (Conservation App., § 11.) The Commissioner therefore sought the Conservation Order under
Insuraﬁce Code section 1011, subdivision (c), which authorizes him to take over the business of an |
insurer that “has transferred, or attempted to transfer, substantially its entire property or business or, |
without consent, has entered into any transaction the effect of which is to merge, consolidate, or reinsure
substantially its entire property or business in or with the property or business of any other person.”

The next day, the Conservation Order was served on CIC through service on Silver as Secretary
of CIC at the company’s offices in Omaha, Nebraska, preventing éon,sumrhation'of CIC’s merger into
the New Mexico affiliate and preserving its licensure as holder of a Califbfnia Certificate of Autﬁoﬁty.
(Status Report No. 1 to the Court (July 30, 2020) at 2.) | |

E. Procedural History of the Conservation

Following issuance and service of the Conservation Order, on Jaihuary 22, 2020, CIC filed a

Verified Application to Vacate the November 4, 2019, Order AppointingEInsurance Commissioner as
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Conservator. That application was denied by the Court following a hearing (;n August 6, 2020, and an
Order to that effect was; entered on August 11, 2020. On October 2, 2020, CIC petitioned the First
District Court of Appeal for a writ of mandate seeking an order directing this Court to set aside its denial
of the verified application to vacate and seeking an interlocutory stay of the conservation proceedings.
On October 10, 2020, the Court of Appeal denied fhe request for a stay and directed the Commissioner

to file preliminary opposition to the petition, which the Commissioner filed on November 2, 2020. The

|| Court of Appeal denied CIC’s petition on November 25, 2020. (Order Denying Petition, 11/25/2020,
|| California Insurance Company v. Superior Court for the County of San Mateo (Ct. App. 1st Dist., Div.

4, No. A161049.)

On July 30, on thé motion. of the Corhmissioner, this Court iésuéd its Order Setting Briefing
Schedule, Hearing Date, and Procedures for Conservator’s Application for Order Approving
Rehabilitation Plan (Procedural Order). Pursuant to the Procedural Order, on October 27, 2022, the
Commissioner gave written notice of the conservation to policyholders and other interested pafties.
(Notice to Policyholders, Claimants, Creditors, Shareholders, and All Other Persons or Entities
Interested in Califomia Insurance Company in Conservation, 10/27/2020.) The Order set dates for the
Commissioner to file his proposed rehabilitation plan, for CIC to file its opposition, and for the
Commissioner to file a reply. Those dates-wére revised several times, generally on stipulation of the
parties. On or before January 4, 2021, interested partie_s filed comments wifh the Court, as provided by
the Order.

In July 2020, CIC served discovery on the Commissioner without seeking leave of Court as
required by 4 17 of the Conservation Order. On September 15, 2020, the Court granted the Conservator’s
Motion to Enforce, Motion to Quash, and Motion for a Protective Order on that ground. On Marc;h 11,
2021, CIC filed a Motion for Leave to Conduct Discovery, which the Court granted on April 26, 2021.

On October 29, 2020, CIC filed a special motion to strike the Con=sérvation Application :‘(anti-
SLAPP motion) pursuant to Code of Civil Procedure section 425.16, to which the Commissioner.
responded on December 30, 2020, and Respondent filed a reply on J anuary 6,2021. The Court"s Order
Denying Anti-SLAPP Motion to Strike was entered on February 26, 2021.. :

~On October 20, 2020, CIC affiliates AUI and ARS filed suit in the.United States Dkistrict.Court
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for the Eastern District of California against the Commissioner, seeking the;E federal court to enjoin the
Commissioner from continﬁing the conservation and to end CIC’s éonservatorship. (Applied
Underwriters, Inc. v. Lara (E.D. Cal. 2021) 530 F.Supp.3d 914.) A second suit in the same court was
brought by CIC II on January 6, 2021, effectively seeking the same relief against this conserva:tion.
(California Insurance Cbmpany v. Lara (E.D. Cal. 2021) 547 F.Supp.3d 908.) Both cases were
dismissed by the district court and the Ninth Circuit Court of Appeals affirmed. (4dpplied Underwriters,
Inc. v. Lara (9th Cir. 2022) 37 F.4th 579, cert. denied (2023) 143 S.Ct. 748.)

Pursuant to the Procedural Order, as revised by Court orders, the Application presently before
the Court was timely filed oﬁ October 19, 2020. On January 4, 2021, the Court received a Statement in
Support of the Plan by BSA Framing, Inc., Moss Management Services, Inc., Platinum Security, Inc.,
and E.C. Group, Inc.; a Declaration in Support of Apprbval of the Plan by Ronald A. Groden; and a -
Notice of Non-Party Papers by CIC and Declaration by Jeffrey Silver attacﬁing letters of opposition to
the Plan. CIC’s Opposition waé timely filed on November 10, 2022, to which the Commissioner timely
replied on February 10, 2023 . CIC also filed a Request for Leave to File Supplemental Briefing and
Proposed Supplemental Briefing on December 19, 2022. Separately, CIC was granted leave to file a
Sur-Reply dated February 17,2023, and the Conservator was granted leave to Reply to CIC’s Sur-Reply,
which was filed on February 22, 2023.

F. Conduct of CIC's Management During Conservation

Rather than wholly displacing the pre-conservation management, the Commissioner “has
permitted CIC personnel to continue to perform day-to-day operations, subject to the oversight of the
Conservator and his representatives.” (Holloway Plan Appl. Decl. § 7.) The Commissioner has described
to the Court several instances in which the CIC management took action th%lt he found to have violated |

the Conservation Order, including taking steps to initiate the transfer of CIC policies to an affiliate

|| (Holloway Reply Decl. [ 6-7; December 4, 2020, Cease-and-Desist Letter from Joseph Holloway to

Jeffrey Silver (December 2020 Cease-and-Desist Letter), Reply Compendium, Exh. 90) and issuing a |-
$20 million uncollateralized loan to one of its affiliates without authorization from the Court or the
Commissioner (Holloway Plan Appl. Decl. § 7). The Commissioner has also advised the Court of issues

regarding CIC’s audited financial statements following the sudden resignation of the audit, tax, and
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| consulting firm that served as auditor for a combined independent audit of CIC and its affiliates after

indicating it was unable to obtain ““timely and accurate information regarding significant related-pérty
transactions, including information necessary to determine if receivables with related parties:?are
collectible and admissible’ and ‘continuing with the engagement would have violated [RSM’s] client

acceptance and retention standards.” (Conservator’s Status Report Regarding Additional Management

| Controls (Sept. 30, 2022), at 2-3.)

G. The Requests of the States of New York and Cohnecticut

The initial proposed Plan, filed in 2020, only addressed the dispositiqn of CIC’s California
insurance policies and RPA litigation involving California policyholders. However, in 2022, the States
of Connecticut and New York wrote to the Commissioner to request that CIC policies held by their
residents be included in the assumption reinsurance arrangements of Plan § 2.2. (Conservator’s Notice
of Submission of Requests by the States of Connecticut and New York for Inclusion of Their Policies
in the Rehabilitation Plan, Exhs. A, B.) Both states noted that CIC II is not licensed to transact the
business of insurance in their states, placing policyholders and their employées at risk of losing

insurance coverage when the Merger is completed.

STANDARD OF REVIEW »

As Conservator, the Commissioner has broad authority to conduct CIC’s affairs in the interest
of the conserved estate, its policyholders, and the public. (Ins. Code §§ 1037, 1043; State of California
v. Altus Finance (2005) 36 Cal4th 1284, 1302; Jones v. Golden Eagle Ins. Corp. (2011) 201
Cal.App.4th 139, 146.) This authority includes the power to rehabilitate CIC, subject to this Court’s
approval of a rehabilitation plan. (Ins. Code § 1043.) The Court reviews the proposed Rehabilitation
Plan for abuse of discretion, to ensure that the Commiséioper exercises the ;policé power of the St:'ate in
a manner “reasonably related to the public interest” and is not “arbitrary or improperly discﬁminaéory.”
(qupenter v. Pacific Mut. Life Ins. Co. of California (1937) 10 Cal.2d 307, 331 (Carpenter).) A
proposed plan is arbitrary if it is “unsupported by a rational basis, [] contrary to specific statute,
[involves] a breach of the fiduciary duty of the conservator as trustee, or improperly discriminatory.”

(In re Executive Life Ins. Co. v. Aurora Nat. Life Assurance Co. (1995) 32 Cal.App.4th 344, 358

17 '
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" (Executive Life).) This standard requires deference to the Commissioner’s “eéxecutive judgment” as to

his proposed plan of action given the facts at hand. (Commercial Nat. Bank v. Sup. Ct. (1993) 14

| Cal. App.4th 393, 398.)

The Court notes that in this case, many of the facts cited by the Commissioner are based on

| findings in an adjudicatory Department hearing conducted by an administrative law judge in Shasta

'| Linen, at which parties were represented, testimony and documentary evidence was received, and

express findings and conclusions were made in a decision the Commissioner designated as precedential.

| Such findings provide a rational basis for actions based on them. Legal conclusions are reviewed by the

Court independently, with appropriate deference to the expert agency’s construction of the statutes it is

|| empowered to enforce. (See PacifiCare Life & Health Ins. Co. v. Jones (2018) 27 Cal.App.5th 391, 417

[“careful consideration, combined with the Commissioner’s expertise in the area, weighs in favor of

according significant deference to .the Commissioner's interpretation: of [statutory] terms”].)

ANALYSIS

The parties dispute two primary components of the Rehabilitation Plan: Plan § 2.2, which
contemplates a public bid solicitation process for CIC’s reinsurer of California policies, and Plan
Schedule 2.6 (incorporated as Plan § 2.6), which empowers CIC’s California policyholders to settle their
RPA claims prior to the transfer of their policies to the selected reinsurer. The Court evaluates each
component in turn.
1. Section 2.2: The Assumption Reinsurance and Administration Agreement

A. The Commissioner Has Authority to Reinsure Policies of a Conserved Business

As Conservator, the Commissioner rhay reinsure the business of a conserved company. (Ins.
Code § 1043; see also § 1037, subds. (d) & (¢).) Assumption reinsurance agreements are commonly
used in the insurance industry to transfer policies and liabilities from one insurance company to an{)ther.
(Holloway Plan Appl. Decl. §22.) Where a company seeks to withdraw from the California insurance
market, the Insurance Code specifies that a departing insurer must reinsure its policies before exiting
the state. (Ins. Code § 1071.5 [“Every insurer which withdraws as an insurer . . . from this State shall,

prior to such withdrawal, discharge its liabilities to residents of this State . . . [and] shall cause the
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primary liabilities under such policies to be reinsured and assumed by another admitted insurer.”].) Prior

to cancelling the departing insurer’s California certificate of authority, the Commissioner must examine

| the insurer’s books and records to confirm that the insurer has no outstanding liabilities to California

residents or policies which _hayle not been reinsured by an admitted insurer. (Id. at § 1072.) While the
Commissioner may waive this requirement in his discretion if a departing company is solvent, he is not
required to do so. (lbid.) Moreover, as-federal law reserves to the states the authority to regulate the
business of insurance, the Commissioner may include out-of-state policies in reinsurance agreements
pertaining to a domiciled insurer. (Sée 15 U.S.C. §§ 1011-1015.)

B. Thé Assumption Reinsurance Agreement Has a Rational Basis

Exhibit A to the Plan sets out the form of this Assumption Reinsurance Agreement. The
Commissioner will invitie qualified insurers to bid on CIC’s in-force policies and the liabilities incurred
under expired policies. Expressions of interest must indicate the financial terms under which the bidder

would agree to assume the portfolio. (Plan § 2.2, subd. (a)(2).) The Commissioner will retain a qualified

|| actuary to evaluate the accuracy of the information provided. (Ibid.) The Commissioner may then

negotiate policy terms before selecting the reinsurer, taking into consideration the interests of

policyholders, creditors, and shareholders consistent with the public interest. (Zd. at § 2.2, subd. (a)(4).)

|| Appointment of CIC’s reinsurer will require Court approval. (Id. at § 2.2, subd. (a)(7).) Upon Court

approval, the Commissioner will sell CIC’s portfolio to the reinsurer, with net proceeds of the sale going
to CIC. (Plan Appl. at 22.) In exchange for assuming CIC’s liabilities, the reinsurer will receive all
future premiums on active policies plus the unearned premium reserves attributable to future coverage.
(See Muzzarelli Plan Appl. Decl. q 18 [premiumAreserves are unearned where attributable to future
coverage].) The reinsurer will also be assigned CIC’s rights under third-party reinsurance agreerhents
whiph cover CIC’s liabilities that are to be reinsured. (Plan Appl. at 22.)

If the Commissioner does not find any prospective insurer to be qualified to reinsure éIC’s
portfolio, the Plan permits the Commissioner to consider any expressions of interest from CIC affiliates.
(Plan Appl. at 21.) CIC has indicated that its affiliate Continental, which is operated by Menzies as |
President/CEO and Silver as Secretary, with both individuals serving as Diréctors (Plan Appl. RIN, Exh.
7), is prepared to assume the portfolio of policies (Holloway Plan Appl. Decl. 24). The Comnﬂs$ioner ,
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has determined that it would be inappropriate to shift CIC’s existing pélicies to Continental, as
Continental and CIC are operated by the éame management. (i’lan Appl. at 21.) Rather, .the
Commissioner would require that applicants who are affiliates of CIC, including Continental, to contract
for claims administration with an independent third-party administrator (“TPA”) appointed by' the
Commissioner as Coﬁservatpr. .(Plan § 2.2, subd. (a)(3), (a)(5); Holloway Plan Appl. Decl. § 24.) This

{ requirement is borne of the Commissioner’s concerns regarding the integrity of CIC’s management and

ongoing claims-handling issues with policyholders. These concerns provide a rational basis for the
assumption reinsurance agreement and TPA -described in Plan § 2.2, as discussed further below.

C. The Plan’s TPA Provision Is Not Arbitrary.

1. Substantial Evidence Supports the Commissioner’s Concerns Regarding the
Integrity of CIC’s Management.

California law has long held that “the business of insurance is affected with a public interest,”
and that the state has. “an important and vital interest in how insurers operate.” (Carpenter, supra, 10
Cal.2d at 329.) Accordingly, the Legislature has expressly tasked the Commissioner with evaluating
“[t]he competence, experience, and integrity” of insurance companies’ management. (Ins. Code §§
1215.2, subd. (d)(5), 717.) The record reflects the vélidity of the Commissioner’s concerns regarding
CIC’s management. Substantial evidence sﬁows that CIC’s management routinely evaded the
Commissioner’s regulatory authority both pre- and post-conservation.

The Insurahce Code, in the context of a propésed sale such as Menzies’ acquisition of CIC’s
controlling interest from Berkshire Hathaway, expressly tasks the Commissioner with evaluating “[t]he
competence, expérience, and integrity” of the acquiring company’s management. (Ins. Code §§ 1215.2,
subd. (d)(5); 717.) As described above by the Ninth Circuit, CIC proceeded to acquire its controlling |
interest from Berkshire Hathaway before the Commissioner could complete his review of the proposed
transaction. Inso doiﬁg, >CIC consciously evaded the Commissioner’s regulétory authority and stagdard
regulatory précesses. (dpplied Underwriters, Inc., supra, 37 F. 4th at 585-'85 [“Menzies consummated
the transaction with Berkshire without the Commissioner’s approval, and then attempted to bypass the
California insurance regulatory regime altogether by merging CIC I with New Mexico-domesticated
California Insurance Company (‘CIC II’)”].)

The record supports the Commissioner’s position that CIC’s leader;hip has repeatedly viglated
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the Conservation Order. For example, the Conservation Order broadly prohibiits CIC from “transacting
any of the business of CIC,” including the transfer or use of CIC assets, without the “express written
authorization of the Conservator” unless that business “is neceésary to continue to administer” in-force
insurance policies in the ordinary course of business. (Conservation Order, Exh. 19 15.) However, in
March 2020, CIC made a $20 million uncollateralized loan to Applied for the development of its new
corporate headquarters in Omaha. (Opening Br. at 17.) The parties do not dispute that CIC completed
this transaction without the Commissioner’s involvement or approval. This loan clearly exceeded the
scope of the Conservation Order, and making the loan without the Commissioner’s knowledge provides
a rational basis for the Commissioner’s concerns regarding CIC’s managemént.

Moreover, in December 2020, the Commissioner learned that CIC had issued letters on behalf
ofitself and its affiliates to CIC policyholders, advising them that théir CIC policies would be transferred
to Continental in violation of the Conservation Order, forcing the Commissioner to direct CIC to
withdraw the letters and halt the transfer of policies to Continental. (Holloway Reply Decl. q 6; Dec.
2020 Cease-and-Desist Letter, Reply Compendium, Exh. 90.) CIC does not deny that they failed to
obtain the Commissioner’s consent as to these actions, and the experience led the Department to doubt
CIC’s “willingness to deal with the [Commissioner] about such issues in an open manner and in good
faith.” (Holloway Reply Decl. 9.) The Court cannot find the Commissioner’s concerns about CIC’s
management to.be arbitrary or irrational in li ght of such evidence.

Additionally, RSM US LLP, the firm retained by CIC and its affiliates as an independent auditor,
notified the Commissioner in July 2022 that it had withdrawn as auditor because it had been unable to
obtain “timely and accurate information” regarding CIC and the affiliates’ financials. (Conservator’s
Status Report Regarding Additional Management Controls (Sept. 30, 2022) at 2-3.) Following RSM’s
resignation, CIC sought to retain Armanino LLP, which the Department determined was not independent
of CIC and its affiliates, to complete the audit. (/d. at 4.) Although counsel for Respondents attjested
before this Court that Armanino had completed its audit of CIC and the affiliates, the Court has not
received any audited financial statements in evidence. On this record, the Court considers the
Commissioner’s concerns about CIC’s management arising from the absence of an independent audit

rational.
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CIC argues that the TPA provision is arbitrary because a conservator should “yield[] the control
and direction to the regular officers of the company” where possible. (Cam?’netti v. Sup. Ct. (194lj) 16
Cal.2d 838, 843.) The Court finds CIC’s reliance on Caminetti unpersuasive. While conservationi ofa
financially troubled insurer may aim to avoid insolvency and ensure that the company can be returned
to the control of its regular officers, the Insurance Code provides the Cqmmissioner as Conservator with
broad discretion to fashion rehabilitation plans, which may preclude reinstating prior management that
caused the company’s distress. California law does not require a rehabilitation plan to continue to
employ delinquent management of a conserved insurer. Rather, courts have denied the requests of pre-
conservation management to be réinstated after willingly changing their offending business practices
where management has not shown any corresponding change in tﬁeir state of mind which would
preclude further transgressions. (See Caminetti v. Guaranty Union Life Ins. Co. (1942) 52 Cal.App.2d |
330, 335 [“To follow to its conclusion appellant’s argument that there could be no hazard to |
policyholders so long as the business is solvent would be to sanction the withdrawal of policyholders’
money in the payment of excessive salaries without restriction. This is not the law.”].) The Court finds
that the Commissioner’s concerns regarding CIC’s management are not arbitrary. The Commissioner

has a rational basis for ensuring the independence of the TPA in light of CIC’s management’s conduct.

2. Substantial Evidence Supports the Commissioner’s Concerns Regarding
CIC’s Ability to Fairly Treat Policyholders

The Commissioner has insisted on a TPA to administer claims because the RPA has created
perverse incentives for handling claims under workers’ compensation plans. Normally, an insurer tries
to reduce the amount paid out on claimé, while the injured employee-claimant seeks a higher payment.
However, the RPA incentivizes the insurer to increase payouts on claims, at the expense of the
policyholders. It is undisputed that under the RPA, unlike in a standard linear retrospective plan, a dollar
paid or reserved on a claim may yield more than a dollar of premium to fche insurer. In other words,
overpaying and over-reserving can benefit CIC and harm poicyholders. The RPA increases the cost of |.
claims and therefore the amount of collateral that CIC requires from the poiicyholder; CIC then enjoys
investment returns on the over-reserved funds. (Muzzarelli Plan Appl.-Decl. § 21-24, 29; Muzzarelli
Reply Decl. § 41; see also Shasta Linen, supra, at 38.) _

The evidence before the Court reveals that CIC has, in practice, uﬁfairly applied the RPA in a
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.| way to maximize its own benefit at policyholders’ expense. Policyholders engaged in RPA litigation

with CIC have repeatedly noted that CIC keeps claims “open” to maximize the investment returns which
CIC derives on those claims. (Lichtenegger Plan Appl. Decl. 7 33, 56.) The Department, in reviewing
analyses prepared by CIC’s actuary, found that “[t]heir analyses, consistent with [the Department’s],

|| found the group to be holding more reserves than their expected losses.” ((Muzzarelli Reply Decl. 1 42.)

This showing that CIC has kept claims open past the point of unexpécted losses raises the inference that
CIC had a policy of over-reserving for profit. _

CIC has challenged this evidence, highlighting that “[i]n audits performed by the California
Department of Industrial Relations (DIR) in 2013 and 2019, CIC ranked second and fourth in the state,
respecﬁvely, in workers’ compensation claims handling practicés.” (Opp. at 42, citing Silver Opp. Decl.
9 81, Exhs. 89-90, & Donegan Opp. Decl.)!? Ironically, this assertion validates the Commissioner’s
concerns. As the Commissioner noted, Respondent’s high ratings in DIR audits are entirely consistent

with overpayment of claims because those audits are, by law, conducted to detect underpayments, not

|| overpayments. (Lab. Code, § 129, subd. (a).) Indeed, the DIR reports do not track claims overpayment,

as insurers are assumed to have no reason to overpay claims. (See Opp. Compendium, Exh. 89, at 1 [“Of

foremost importance is the payment of all indemnity owed to the injured worker for an industrial

||injury.”], Exh. 90, at 2 [same].) Likewise, although CIC correctly notes that Department examinations

of their work did not raise claims handling concerns, the Department’s examinations focus on
“identify[ing] and remedy[ing] underpayments.” (O’Connell Reply Decl. q 9.) Again, it is not surprising
that, as the Commissioner asserts, an examination to detect underpayments turned up no concerns
regarding overpayment. |

CIC has also challenged the Commissioner’s reliance on specific allegations of claims |
mishandling by Lichtenegger to support the TPA. The Court notes that the parties dispute Lichtenegger’s
conclusions drawn from his clients’ claims files, which are not in evidence és they implicate the riéht to
privacy. (Lichtenegger Plan Appl. Decl. [ 8, 60.) The Court accords deferénce to the Commissioner in
his reliance on Lichtenegger’s direct experience with CIC’s reimbursement delays. At any rate, evidence '

that is in the record corroborates Lichtenegger’s assertions. For example, al'@hough_CIC claims that they

13 Michael Donegan is CIC’s claims handling declarant.
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paid Savers $200,000 in settlement checks in May 2016 (Donegan Opp. Decl. § 26), contemporaneous
communications from a Savers manager show that the claim was not settled as of June 17, 2016.
(Michael Strumwasser Reply Decl. §10, Exh. A §4.)!* The manager recounted that an Applied

employee still “refused to make a settlement offer on this claim and that [their manager] agreed that the

‘claim was not appropriate for settlement. I recall that I found Appliéd’s position to be unreasonable

based on my years of experience overseeing workers’ compensation claims, and I remember that the
claim took a long time to settle compared to my experience with similar claims.” (Strumwasser Reply

Decl. Exh. A, q 4.) Other policyholders recounted similar experiences:

Our experience with CIC is that there was never any urgency by CIC or its affiliates to
close claims and no clear desire on their part to reduce claims payments, which we came
to conclude was because they could pass high claims costs onto us. As a result, based on
how the RPA operated, we began to receive monthly invoices far higher than anything
we had ever seen before despite having similar claims experiences to what we had in the
past. On two occasions, we received monthly invoices of over one million dollars, and
we had never seen anything close to that with previous insurers, nor have we had such
an invoice with an insurer since we left CIC. With CIC, sometimes our claims would go
down but our monthly invoices continued to go up.

(Id. at Exh. B 95.) This all amounts to substantial evidence to support the Commissioner’s
concerns about CIC and its afﬁliétes’ ability to h;andle claims in a manner that is fair to both claimants |
and policyholders. Accordingly, there is a rational basis to include a TPA in the plan in the event that a
CIC affiliate is selected as CIC’s reinsurer.

D. The Commissioner Has A Rational Basis for Denying' Continental Priority in |-
Assuming CIC’s Business

CIC proposes that, in lieu of the Commissioner’s competitive bidding process for its reinsurer
described above, the Commissioner should simply transfer CIC’s business to its affiliate Continental, or
at the very least, that Continental “should have a right of first refusal if it is willing to match the highest
bidder to the Conservator.” (Opp. at 46.) CIC maintains that this is necessary because over 85 percent '
of its business is in California, and selling that “business to a third party would effectively ggt the |
company and is directly contrary to the general purpose of conserveition proceedings, and the |
Conservator’s stated goals.” (Id. at 45.) CIC again claims that a rehabilitation plan is supposed to eﬁable

the conserved entity to “resume title and possession of its property and the conduct of its business.”

14 Michael Strumwasser is a California attorney and counsel of record for the Conservator.

24
Final Statement of Decision and Order After Hearing 8-23-23




—

O 00 NN S AW

—_ = = e ek
T T =

16-

(Caminetti, supra, 16 Cal. 2d at 843; Ins. Code § 1012.) The Court may vachte the conservation order
if, after a full hearing, it appears to the court that the grounds for the conservation order no longer exist,
and “that the [consefved entity] can properly resume title and possession of its property and the qonduct
of its business.” (Ins. Code § 1012.) However, the “business” contemplated by the Insurance Code is

the operation of an insurance company under a California COA. As CIC has chosen to forfeit their

| Certificate of Authority, no rehabilitation plan can preserve its ability to insure its California
| policyholders. Under the proposed Plan, regardless of the reinsurer or the proportion of its business

|| remaining in California, CIC will emerge from conservation with the fair market value of its business

reinsured and with its intellectual property (the talent and knowledge of its management and employees).
As the Commissioner has emphasized, the Plan is not intended to destroy CIC, but to enable CIC to
withdraw from the California insurance market in a manner compliant with the Insurance Code.

The Court concludes that there is a rational basis for the Commissioner’s concerns regarding
CIC’s management and their ability té faiﬂy handle claims. The Commissioner has the authority to
require a TPA under the Plan if a CIC affiliate is selected as CIC’s reinsurer. Accordingly, the
Commissioner’s decision to refrain from transferfing the policies to Continental, or to give Continental
a right of first refusal, is not an abuse of discretion. Plan § 2.2 as written is reasonably related to the

public interest.

II. Schedule 2.6: Settlement of RPA Litigation

A. Applicable Law Empowers.the Commissioner’s Resolution of RPA Lit-igation-Via
Schedule 2.6

1. The Commissioner as Conservator May Settle Pending and Subsequent
Litigation of a Company Under Conservatorship

As Conservator, the Commissioner possesses the authority to “compound, compromise or in any
other manner negotiate settlements of claims” against the conserved busiiness “upon such terms and
conditions as the commissioner shall deem to be most advantageous to the estate.” (Ins. Code § 1037,
subd. (c).) The Insurance Code puts forth a “legislative expression of policy favoring claims by
settlement” where “[o]f necessity, if required to satisfy the public interest, the Commissioner possesses |

considerable discretion in settling claims.” (In re Executive Life, supra, 32 Cal.App.4th at 374-75,; 381.) |
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| This discretion extends to settlement of claims where “the particular settlement materially contributes

to an appropriate near global settlement Whiph benefits the estate,” so lfong as the settlement is
“reasonably related to the public interest in rehabilitating the insurer” and is not arbitrary or improperly
discriminatory. (Id. at 376, 381.)

CIC argues that the Commissioner lacks the power to settle pending RPA litigations because
they are not yet “liabilities” as defined in the Insurance Code. (See Ins. Code § 1071.5 [“Every insurer
which withdraws as an‘insurer . . . from this state shall, prior to such withdrawal, discharge its liabilities
to residents of this State.”].) In support of fhis argument, counsel for CIC presented in oral argument an
excerpt from what he identified as “Paper No. 5” of “the statutory accounting principles which govern
the definition of assets and liabilities for fnsurance companies,” which purportedly stated that reserves
for future losses “are not liabilities because . . . the allegations in a lawsuit don’t meet any of the three
essentials of the definition of liabilities.” (RT Aug. 23, 2023, 10:3-13.) Counsel was apparently referring
to the third criterion, listed on his presentation in court, Wthh requires that “the transaction or other
event obligating the entity has already happened.”

However, counsel for CIC misrepresentéd the authority proffered to support his position.
Counsel for the Commissioner quoted the remainder of the Paper, which provides that such liabilities
include “but [are] not limited to, liabilities arising from policyholdef obligations (e.g., policyholder
benefits, reported claims, and reserves for incurred but not reported claims.” (/d., 116:18-117:19.) This
refutes CIC’s argument by clarifying that reported claims and reserves for claims that have not yet Been
reported are conventionally treated as liabilities.!” As CIC is withdrawing from the California insurance
market, the Insurance Code requires CIC to settle outstanding liabilities, such as pending litigation,
before exiting the state. (See Ins. Code 1071.5 [“Every insurer which withdraws as an insurer . . . from

ths State shall, prior to such withdrawal, discharge its liabilities to residents of this State.”].)

15 «paper No. 5” was no introduced into evidence or referenced in the parties’ briefing. However,
since CIC’s counsel identified the document as reflecting state law, and: since the Commissioner’s
counsel confirmed the authenticity of the full passage, the Court will take judicial notice of the passage |-
in its entirety, as represented in the Commissioner’s counsel’s presentation, under Evidence Code
section 452, subdivisions (b) and (h). ,
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2. CIC’s Arguments Against The Commissioner’s Authority Are Unpersuasive
CIC’s contention that Section 2.6 is barred by the June 2, 2017 Shasta Settlement between
CDI, CIC, and AUCRA settling the Shasta Linen administrative action disregards ;the

| Commissioner’s express reservation of rights:

5. Reservation. Nothing in this Agreement limits the power of the
Commissioner to initiate any legal administrative proceeding, to take any action
ermitted by law and to seek and obtain all relief and remedies available
?inclqdirif anff fine or penalties) or to adjudicate the right of others, as otherwise
permitted by law. '

(Shasta Linen Settlement Agreement at 2.)

As the Commissioner correctly argues, CIC cannot plausibly maintain that the

| Commissioner is in breach of a contract by taking action that is expressly reserved to him by the

contract. Moreover, the First District has spoken on the good faith dispute recited in the Shasta

Linen settlement “that [it] is ultimately for the courts to decide . . . as to the remedy authorized

|| by the California Insurance Code and whether the RPA is void as matter of law under the

California Legislature's comprehensive regulatory scheme and relevant case law.” (Luxor Cabs,
supra, 30 Cal. App.5th at 970, 984 — 987.)

CIC also argues that Schedule 2.6 is irrational because CIC’s conservation is not
predicated on its insolvency. This position is unfounded. The Insurance Code does not require
a company’s insolvency to contemplate the set aside of funds described under Schedule 2.6.
(Seé Ins. Code §§ 1037, 1043 [outlining non-insolvency related bases for conserving a
company].) -

CIC’s argument that Schedule 2.6 serves no rational basis because the Shasta Linen
Settlement approved a “functionally identical” RPA for sale to Califdrnia employers misstates
the evidence on the record. The Settlement mandated that CIC and affiliates revise the RPA’S
marketing materials to contained “improved disclosures in the materials provided by
CIC/AUCRA to potential clients to lessen this chance for misunderstanding.” (Muzzarelli Decl. |
9 25.) Further revisions to the RPA negotiated between the pérties in 2017 required changes in
the agreement’s calculation methods. (/d. at  28.) Significantly, these revisions also reqﬁired

CIC to value policyholders’ accounts annually, limiting CIC’s ability to hold onto initial
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payments and reap the investment income from those funds. (Grodenf 2021 Decl. at 11-12, fn.
4.)16

CIC offers no legal authority for its argument that the Comlhissioner is usurping the
authority of California’s courts. Thus, it is deemed to be without foundation and requireé no
discussion. (See Do It Urself Moving & Storage, Inc. v. Brown, Leifer, Slatkin & Berns (1992)
7 Cal.App.4th 27, 35, superseded by statute on other grounds in Union Bank v. Sup. Ct. (1995)
31 Cal.App.4th 573, 583.) The Court will, howéver, note that the Ninth Circuit confirmed the
centrality of this Court, holding that CIC’s affiliates must yield to this Court’s prior exclusive
jurisdiction even in civil rights suits brought under federal law. in Applied Underwriters v. Lara, which

held that even federal civil rights lawsuits by Respondent’s affiliates must yield to this Court’s prior
exclusive jurisdiction. (Applied Underwriters v. Lara, supra, 37 F.4th at 587, 592-593.)

B.  There Is a Rational Basis For Schedule 2.6 in Its Entirety

Schedule 2.6 draws on restitution principles to enable select policyholders to compromise their
claims against CIC. The Commissioner believes this is a fair and equitable process that reflects the rights
of the respective parties and that-a substantial majority of eligible policyholders will choose an option.
(Holloway Plan App. Dec., §27)

The options will be available to three groups of policyholders: (1)those engaged in RPA |.
litigation at the time of the Conservation Order; (2) those against whom CIC believes it has claims for |
payments and whom CIC will identify in a Schedule of Subseqﬁent Litigation, with CIC permanently
barred from suing any not listed; and (3) the 10 policyholders who are not currently parties to litigation,
but received notice of the opportunity and have submitted their claims to: )the Conservator within the
time provided, which has since closed. (Sched. 2.6, art. I, 9 5, 19, 23, 24, 32 art. VIL.) Pohcyholders :
in all three groups will be given the opportunity to resolve the d1spute through the three optlons of
Schedule 2.6.

Schedule 2.6 offers three options, all of which are based on indi\;idualized calculationé of a

“restitution amount,” i.e., the amount the policyholder paid CIC minus the amounts it owes under that

~ 1% Ronald A. Groden is a non-party to this litigation.
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option. The restitution amount may be positive or negative. If it is positive, ;the policyholder paid CIC
more than it owes under the option, so CIC must pay that amount, with interest, if that option is chosen.

If it is negative, the policyholder paid less than it owes under that option, so the policyholder must pay

|| that amount to CIC, with interest. (Muzzarelli Plan Appl. Decl. 99 31-33.)

The Option 1 Restitution Amount is straightforward: It is simply the amount paid to CIC and its
affiliates minus the amount owed under the CIC guaranteed-cost policy. (/d. at 1] 31, 33, 39.)

The Option 2 Restitution Amount is more complex because Option 2 is based on the cost of a
commercially available retrospective policy. Under such policies, the preﬁﬁum is determined by the
ultimate losses under tﬁe policy, which include both paid losses and amounts set éside in reserves on
open claims and on claims not yet reported. Schedule 2.6 prescribes how the losses are calculated from
CIC’s data. However, because the propriety and accuracy of claims‘payment's and reserves, which come |
from 'CIC’s books, may be disputed, those quantities are subject to review if challenged by a
policyholder. Schedule 2.6 uses the California Retrospective Rating Plan -'(“Cal Retro”) filed by the
Workers’ Compenéation Insurance Rating Bureau és the comrhercially available retrospective policy
whose pricing is the standard under Option 2. The Option 2 Restitution Amount is the amount the
policyholder paid minus the premium that would have been charged under the Cal Retro plan. (/d. at
9131, 40-44, 47-53.)

The Option 3 Restitution Amount is the amount paid to CIC minus the amount due under the
RPA. Because the RPA is a refrospective policy, the amount due is determined by the losses under the
policy. Because §0me policyholders dispute those losses, they may be challenged and reviewed. (Id. at |
31, 45-46, 47-53.)

Schedule 2.6 outlines its process. First, the Commissioner appoints an Independent Consﬁltant, '
who will translate the formulas in Schedule 2.6 into a template to circulate for comments. The
Independent Consultant will then finalize the formula template after receiving and considering '
comments. (Sched. 2.6, art. V1.) CIC then submits to the Independent Consuitant a data file, confo@ng
to the template, for each eligible policyholder (“Claimant”), from which the Independent Consultant
calculates the Option 2 Restitution Amount and Option 3 Restitution Amount."” The Independent

17 The Option 1 Restitution Amount does not depend on the formula template data.
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Consultant then sends the Commissioner a written Settlement Offer with the ;three Settlement Amounts,
which the Commissioner tenders to the Claimant, who then has 30 days to select an offer or decline all
of them. (/d. at § VI(6).) Alternatively, the Claimant may request review of the paid losses or reserves
by the Independent Consultant (id. at art. VII), which extends the time to:respond to the Settlement
Offer. (Id. at JVI(6).) If the review results in a change in the losées, the Independent Consultant
recalculates the Settlement Offer, from which the Claimant makes its election. (Id. at § VII(4).) Each of
the policyholder-specific data elements employed in the calculations—premiums, losses, coverage
periods, payment dates, and so on—come from CIC’s data. (Id. at § VI(2), (3).)

There is a rational basis for Schedule 2.6 in its entirety. The RPA litigation is related to
the grounds for CIC’s conservation, and substantial evidence supports the Commissioner’s belief

that CIC faces significant liability in RPA litigation. CIC has otherwise failed to show that
Schedule 2.6 is arbitrary or improperly discriminatory.
1. The RPA Litigation Is Related to the Grounds for CIC’s Conservation

The parties agree that CIC’s conservation arises from its attempted merger with CIC II as
outlined above. They do not agree as to whether CIC’s involvement in RPA litigation incentivized that
merger. CIC argues that the inclusion of Schedule 2.6 renders the Rehabilitation Plan arbitrary and
lacking in a rational basis because the Commissioner did not identify that ﬁtigation as grounds for the
conservation in his Ex Parte Application to this Court. The Commissioner disputes that the original
grounds for the conservation limit the provisi(;ns of a subsequent rehabilitation plan and still argues that
Schedule 2.6 meets even CIC’s reading of the law.

CIC argues that the Commissioner’s discretion to address CIC’s affairs is confined to the
“purposes of the conservatorship proceeding.” (Caminetti, supra, 16 Cal.2d at 843.) But that does not |.
necessarily mean that a rehabilitation plan is limited to the purposes known and pled on the day a
conservation order is sought. The Court may only terminate a conservation after finding, following a
full hearing, that “the ground for the order directing the commissioner to taice title and possession does
not exist or has been removed and that the person can properly resume title and possession of its property |-
and the conduct of its business.” (Ins. Code § 1012.) As such, the Court assesses the pre-conservation

management’s ability to take back the company at the time the company would be released from the
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conservation, not at the time of the order imposing the conservation. The RPA litigation cleaﬂy
constitutes conduct which the Court must consider prior to terminating CIC’s conservation as
contemplated by the Insurance Code.

Even under CIC’s logic, the RPA litigation provided grounds for the conservatorship. The
Conservation Application referred to CIC’s use of “unfiled contract amendments” as an “illegal
scheme,” part of CIC’s “pattern of flouting California regulatory processes designed to protéct
California policyholders.” (Conservation Appl. § 17.) These facts form the basis of policyholders’
claims against CIC in RPA litigation. And, as discussed above, CIC’s merger with CIC II will not
comply with California law if CIC is able to complete the me_rger and exist the California insurance
market without settling outstanding liabilities.

The Court finds that settlement of RPA litigation is related to the grounds for CIC’s conservation.
The Commissioner’s decision to settle RPA cases in the conservation is not arbitrary, not lacking in a

rational basis, and not contrary to law.

2. Substantial Evidence Supports the Commissioner’s Belief that CIC Faces
Significant Liability in RPA Litigation

The Commissioner determined that CIC faces significant legal exposure in ongoing and pending
RPA litigation because, in the Department’s analysis, the RPA is unlawful and void. (Shasta Linen,
supra, at 67-68; Code Civ. Proc. §§ 1598, 1608.) While the Court declines to adopt the Commissioner’s

| legal conclusion, substantial evidence supports the Commissioner’s belief that the RPA and related |

conduct form the basis for numerous different legal theories of recovery that could jeopardize CIC’s
conserved estate. .
Substantial evidence supports CIC’s liability under contract law principles. (See Ja?kpot
Harvesting, supra, 33 Cal.App.Sth at 735 [“Generally a contract made in vioiation of aregulatory s;:tatute
is void.”].) Even if the RPA is unenforceable as a matter of law, California courts have enforced iilegal
contracts to avoid unjust enrichment | to the defendant drafter. (See, €.8- Tri-Q, Inc. v. Sta-Hi
Corp. (1965) 63 Cal.2d 199, 219 [enforcement required to “prevent the gililty party from reaping the |
benefit of his wrongful conduct, or to protect the public from the future consequences of an illegal

contract”]; Kyablue v. Watkins (2012) 210 Cal.App.4th 1288, 1293 [enforcement of illegal coﬁtract
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would prevent a “disproportionately harsh penalty upon the plaintiff.”].) Likewise, substantial evidence
supports CIC’s violation of the implied covenant of good faith and fair dealing, whose breach in the

context of an insurance contract dispute may support punitive damages in a parallel tort action. (See

| Gomez v. Volkswagen of America, Inc. (1985) 169 Cal.App.3d 921, 927 [“‘fW]e have emphasize(i the

‘special relationship’ between insurer and insured, characterized by elements of public interest,

adhesion, and fiduciary responsibility.””’] [quoting Egan v. Mutual of Omahci Ins. Co. (1979) 24 Cal.3d

11809, 820].) The record beforé the Court is replete with instances where CIC and its affiliates have

delayed settling open claims to stall distributing funds to policyhblders. (Lichtenegger Plan Appl. Decl.
99 56-58; Strumwasser Reply Decl., Exh. A §4 & Exh. B 9 5; Randazzo Decision, Larsen Decl. Exh. 44
at 13; Shasta Linen, supra, at 38 [Applied’s inaction following poljcyholder’s report of potential fraud
cost policyholder over $ 100,000].) Such conduct by a workers’ compensation insurer in administering
a retrospective program is a recognized breach of the covenant of good faith and fair dealing. (See, €.g.,
California Lettuce Growers v. Union Sugar Co. (1955) 45 Cal.2d 474, 484v[“where a contract confers
on one party a discretionary power affecting the rights of the other, a duty is imposed to exercise that
discretion in good-faith and in accordance with fair dealing”]; Courtesy Ambulance Service v. Superio}
Court (1992) 8 Cal.App.4th 1504 [over-reserving may give rise to tort actioﬁ for breach of covenant of
good faith, exposing workers’ compensation insurer to punitive damages].) ]

There is a rational basis for the Conservator’s conclusion that CIC also faces liability under all
three grounds for relief in California’s Unfair Competition Law (UCL, Bus. & Prof. Code, § 17200 et
seq.) Under the UCL, insurers may be liable to private plaintiffs for conduct ’Lhat violates laws other than
the Unfair Insurance Practices Act (UIPA, § 790 et seq.; Zhang v. Sup. Ct. (2013) 57 Cal.4th 364, 368.)
As outlined in Shasta Linen, CIC’s failure to file and secure appfoval of the RPA in violation (?)f the
Insurance Code may expose CIC to liability under the UCL’s illegality prong. (See Shasta Linen, supra,
at 62, 64; Ins. Code §§ 11658, 11735; Cal. Code Regs., tit. 10, §§ 2218, 2268 [requiring filing of forms
and rates and prohibiting use of forms and rates that have not been ﬁled and approved by the
Commissioner].) Subsequent appellate proceedings have found CIC’s conduct unlawful on similar
grounds. (See, e.g:, Jackpot Harvesting, supra, 33 Cal.App.5th at 736 [“We conclude that the Request

to Bind is such a collateral agreement, triggering section 11658 and Regulations section 2268’s
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regulatory approval requirement.”]; Luxor Cabs, supra, 30 Cal.App.5th at 986; Nielsen, supra, 22
Cal.App.5th at 1118; accord Minnieland Private Day School, Inc. v. Applied Underwriters Captive Risk
Assurance Company, Inc., 913 F .3& 409, 423 [holding that the RPA 1is an insurance contract subject to
regulatory approval under Virginia’s insurance laws].) Substantial evidence supports CIC’s poténtial
liability as to the RPA as an unlawful business practice within the meaning of the UCL.

There is a rational basis for the Commissioner’s contention that policyholders can hold CIC
liable for the RPA as an “unfair” business practice under the UCL. (See, e.g., Daugherty v. American
Honda Motor Co., Inc. (2006) 144 Cal.App.4th 824, 839 [“[a]n act or practice is unfair if the consumer
injury is substantial, is not outweighed by any countervailing benefits to consumers or to competition,
and is not an ihjﬁry the consumers themselVes couid reasonablly have avoided”]; Smith v. State Farm
Mutual Automobile Ins. Co. (2001) 93 Cal.App.4th 700, 719 [an unfair policy “offends an established
public pélicy or when the practice is immoral, unethical, oppressive, unscrupulous or substantially
injurious to consumers”; Scripps Clinic v. Sup. Ct. (2003) 108 Cal.App.4th 917, 940 [an unfair practice
violates a “public policy which is ... ‘tethered’ to specific constitutional, statutory, or regulatory :
provisions.”] [intefnal citations omitted].)

Substantial evidence supports the Commissioner’s conclusion as to CIC’s risk for liability under
the UCL’s unfairness prong. CIC’s use of unfiled, unapproved forms and rates contravenes the
Insurance Code’s filing and public ihspection requirement crafted to ensure that employers find
coverage at competitive rates thanks to broad access to filed rate information; (Ins. Code §§ 11735, subd.
(b); 11742, subd. (a).) The transparency-enforcing mechanisms also help protect the state’s workforce
by ensuring benefits are available to employees who are injured or sickened over the course of
employment. (Arriaga v. County of Alameda (1995) 9 Cal.4th 1055, 1065.) Other aspects of the RPA
support the Commissioner’s conclusion that the RPA may be an unfair business practice. As previously
noted, policyholders did not receive the RPA until after they were bound into the EquityComp pro gram,
only then realizing that they would have to wait an additional three years following expiration of the
RPA to receive a refund of their excess premium and fees. (Shasta Linen, &upra, at 34.) Moreover, the |
RPA obligated employers to continue depositing collateral until the RPA was terminated on a date to be

determined by AUCRA at its “sole discretion.” (Id. at 31-32; Lichtenegger Plan Appl. Decl. 9 16.) CIC
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and affiliates relied on this provision to delay policyholder returns for years, during which time it could

invest those funds and collect the investment income. (Shasta Linen, supra, at 31, 35; Lichtenegger Plan

App. Dec., ] 17-19, 34, 37, 52, 56-58 [detailing cases in which clients had to wait to receive return of

|| excess funds].) A policyholder anxious to recover its excess funds was, in effect, left with no recourse

aside from litigation, unless it was willing to settle with CIC for amounts far below what it was owed
under the RPA. (Lichtenegger Plan Appl. Decl. at 9 52, 54.) |

The Commissioner also determined that CIC faces liability under the UCL’s bar on fraudulent
practices. (See Zhang, supra, 57 Cal.4th at 380 [“Under the UCL, it is necessary only to show that the
plaintiff was likély to be deceived, and suffered economic injury as a result of the deception.”] [citing
Kwikset Corp. v. Sup. Ct. (2011) 51 Cal.4th 310, 322].) In Shasta Linen, the Comissioner found that
the EquityComp marketing materials prepared by AUI misrepreseﬁted the amounts a prospective

policyholder could expect to pay, and other arbitration decisions are in accord. (Shasta Linen, supra,

‘|| at 27; Randazzo Decision, Reply Compendium, Exh. 44 at 11-12.) The Commissioner has concluded

that these practices, among others, give rise to substantial cla_lims under the “fraudulent practices” prong
of the UCL.

CIC argues that Schedulé 2.6 is unnecessary because courts can assess CIC’s liability under any
of the theories at hand, and “[t]here is no evidence anywhere in the record, let alone substantial evidence,
that CIC faces or ever faced material financial liability in connection with the RPA litigation such that
resolution of the RPA litigation through the Plan is necessary for preservation of the conserved estate.”
(Opp. at21:23 —22:2.) CIC has not provided any legal authority to support its argument that a “material
financial liability” standard should be applied here, so the Court need not consider its argument. (See
Do It Urself, supra, 7 Cal.App.4th at 35 “[a] point which is merely suggested by [a party’s] counsel,
with no supporting argument -or authority, it deemed to be without foundation and requirés no
discussion.”] [internal citations omitted].) CIC’s argument that Schedule 2.6 represents a global
settlement which precludes CIC from asserting appropriate defenses to oﬁtstanding RPA litigation is
likewise unavailing. CIC has not raised any across-the-board defenses which it has, or could :have,
raised. Such an argument therefore appears to be another tactic through which CIC seeks to disregard

its obligation under the Insurance Code to discharge its liabilities to dalifor‘nia residents prior to
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withdrawing from the California insurance market at the conclusion of this conservatorship. (See Ins.
Code § 1071.5 [noting that this obligation applies to every withdrawing insufer].)
Given the breadth of the UCL and the evidence of acts and omissions by CIC and its affiliates

| that create liability under the UCL violations and breaches of contract, the Commissioner has sought to

/| settle RPA cases. (Plan Appl. at32.) The Court does not conclude that the Commissioner’s

determinations are arbitrary, lack a rational basis, are contrary to law, or constitute an abuse of

[{ discretion.

3. . Substantial Evidence Shows that CIC Has Made thlgatlon Onerous for
Policyholders

As discussed with respect to Plan § 2.2, the Commissioner as consetrvator possesses the power
to rehabilitate CIC’s relafionship with its policyholders. Substantial evi(_iencé on the record supports the
Commissioner’s assertion that CIC has engaged in improper conduct towards its policyholders in RPA
litigation in several ways. |

There is a rational basis for the Commissioner’s conclusion that CIC and affiliates have forced
policyholders to litigate in a number of different forums based on the structure of the RPA’s arbitration
provisions. The RPA subjects all disputes to binding arbitration in _the Bﬁtish Virgin Islands, under
Nebraska law, and requires that all arbitration awards must be enforced in Nebraska courts. (Shasta
Linen, supra, at 32, 56.) The Commissioner in Shasta Linen described this modiﬁcation as “extremely |
disconcerting since the Insurance Code prohibits the use of arbitration prov1s1ons without written notice
to the pohcyholder that such a provision is negotiable.” (Id. at 56.) There is ev1dence that the arbitration |.
provisions have created obstacles to resolving policyholder disputes in at least two ways. :First,
adjudicators have found the arbitration provision unenforceable under Nebraska law, as Nebi;raska
Revised Statue 25 —2602.01 forbidé arbitration of “any agréement concerning or relating to an insurance
policy.” (Final Award in Applied Underwriters Captive Risk Assurance Company, Inc. v. O’Connell |
Landscape Maintenance, Inc., ICDR Case No. 01-16-0005-0136, dated August 27, 2018, Reply
Compendium, Exh. 85 at 2.) Still, CIC and affiliates sought arbitration ‘of disputes even when the |
arbitrators themselves have found that they “do not have jurisdiction to hee_:ir the merits of this dispute”

under governing law. (Ibid.) Second, even if a policyholder elected to farbitrate its disputes,i;some
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arbitrators nevertheless decidéd that only the Commissioner had the authority to declare the RPA void.
(See Final Award in O’Connell Landscape Maintenance, Inc. v. Applied Undemriters Captive Risk
Assurance Company, Inc., et al., JAMS Case No. 1100084561, dated December 4, 2017, Reply
Compendium, Exh. 83 at 7 [determining that only the Commissioner can claim that the RPA is
unenforceable].) By requiring policyholders to resolve their disputes beforé‘ an arbitrator, only to have
the arbitration clause be found ﬁnenforceable or for the arbitrator to conclude that they cannot decide
the dispute, CIC and affiliates have trapped policyholders in circular litigation at great cost.

Substantial evidence also supports the Commissioner’s contg:ntion that CIC and affiliates have
required policyholders to individually litigate the legality of the RPA. (Lichtenegger Plan Appl. Decl. §
27 [“In each and every case on behalf of my client policyholders, AUI, AUCRA and CIC have insisted
on relitigating the illegality of the EquityComp program both beforp the courts as well in appeals to the
CDL”].) CIC maintains that whether the RPA is void is still an opeﬁ question (see Opp at 19-21). While
the Court declines to adopt the Commissioner’s position as to the illegality éf the RPA, the Court notes
that in the years of litigation that ensued following the 2017 Shasta Linen ‘Settlement Agreement, not
one California court of appeal or superior court that has considered the RPA has issued any ruling
conflicting with the Commissioner’s decision in Shasta Linen that the RPA was void and unenforceable
as a matter of law. (Larsen Reply Decl. 949, 13.) |

Moreover, Nebraska courts have dismissed countersuits by CIC’s affiliates for over fifteen years
for lack of jurisdiction over non-Nebraska policyholders. (See, e.g., Order on Defendants’ Motion to
Dismiss in Applied Underwriters Captive Risk Assurance Company, Inc. v. RDR Builders, LP, et al.,
Dist. Ct. Douglas County, NE, Case No. CI 17-5424, dated March 13, 2018 (“RDR Order”), Reply
Compendium, Exh. 59 at 11; Applied Underwriters, Inc. v. Dinyari, Inc. (Neb. Ct. App., May 20, 2008,
No. A-07-058) 2008 WL 2231114, at *7 [“Based on our de novo review, we conclude that [Calif:‘omia A
policyholder] Dinyari did not have sufficient minimum contacts with Nebraska to satisfy the due process '
requirements for the exercise of personal jurisdiction.”] ; Applied Underwriters, Inc. v. Emp'r Outsource
Serv., Inc., 2007 WL 1470454, at *5 (Neb. Ct. App. May 22, 2007) [Illinois policyholder who executed
payment plan promissory note with AUI did not establish minimum contaéts with Nebraska sufficient |

to establish personal jurisdiction in Nebraska].) CIC does not dispute that its affiliates regularly sued its
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California policyholders in Nebraska desp‘ite'repeated findings of lack of personal juﬁsdiction._
(Lichtenegger Plan Appl. Decl. § 50; Larsen Reply Decl. §§ 23-27, 37—38; Applied Underwriters
Captive Risk Assurance Co., Inc. v. E.M. Pizza, Inc. (Neb. Ct. App. 2019) 923 N.W.2d 789 (E.M.
Pizza.)) Troublingly, AUI appealed every instance where the trial court granted a motion to dismiss, and
all appeals were unsuccessful. (Larsen Reply Decl. q 25; Reply Compendium, Exhs. 56-73.) One

policyholder, O’Connell Landscaping, was sued at least four times in Nebraska (not including an

|| arbitration action), and each case was dismissed. (Larsen Reply Decl. 25, 34-38.) The Court need not

conclude that these Nebraska suits were filed to retaliate against policyholders, but the Court finds the
Commissioner’s decision to considér this pattern rational.

Commissioner’s counsel characterizes this tactic as a “common practice of CIC and its affiliates
that serves to increase the costs of litigétion.” (Larsen Reply Décl. 9 17.) There is substantial evidentiary

support for this assertion. Indeed, CIC does not dispute that it has regularly initiated litigation against

|| California policyholders in Nebraska, nor does it dispute that these actions come at a “tremendous cost[]

to the policyholders.” (Lichtenegger Plan Appl. Decl. § 43.) Neither does CIC dispute that its lengthy
appeals have prolonged the time that it can enjoy the investment income on bolicyholders’ money.
(Ibid.) The record contains evidence that CIC has incenfives to prolong litigation through the appellate
process to continue accruing investment income. For example, in the Barke:r Management and Bayless
Engineering cases, policyholders who agreed tb arbitrate their disputes—and who won “substaﬁtia ”
awards from their respective arbitrators—saw years-long delays in receiving‘payment. (1d. at § 38.) Still,
today, Bayless has yet to receive its award. (/d. at § 39; Larsen Reply Decl. q 22, 33; Stephens Opp.
Decl. § 64.) Additionally, after the Ninth Circuit affirmed the federal district court’s confirmation of an
arbitration award against AUCRA for $550,093 plus interest, AUCRA failed to pay the award, walking -
back its promise to post bond as stipulated. (Lichtenegger Plan Appl. Decl. q 38; Larsen Reply Decl.
30; Barzelay Opp. Decl. § 7. Seven weeks later, when CIC entered conservaﬁon, CIC’s counsel cléimed
that AUCRA could not pay the award because CIC was in conservation. (Larsen Reply Decl.  30;
Stephens Opp. Decl. § 64.) |

CIC has objected to ‘Fhe Commissioner’s reliance on the Lichtenegger Declaration. The pourt

notes that Lichtenegger’s sworn allegations are consistent with other évidence before this Court,
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| including the Commissioner’s own conclusions in Shasta Linen, the arbitrator’s findings in the

| Randazzo decision, and sworn statements of the Department’s senior casualty actuary. Although CIC

has sought to impeach Lichtenegger, this impeachment evidence does not demonstrate that the

Commissioner abused his discretion or otherwise acted arbitrarily by relying on Lichtenegger’s

| representations of his own experience. Nor does the Court conclude that it was an abuse of discretion,
irrational, or arbitrary for the Commissioner to consider this aforementioned evidence as indicative of

‘| potentially larger and more endemic issues that demand rehabilitation. A certain amount of disagreement

between insurers and their policyholders is not uncommon, nor is it particularly out of the ordinary to

have those disagreements spill into litigation. But the repetitive and prolonged nature of the RPA

|| litigation is atypical. CIC does not contend that this litigation is in any way ordinary. The Commissioner

had a rational basis to conclude that CIC’s sale of the RPA led to disputes outside the ordinary course
of business between insurance .companies and policyholders.

The Comissioner additionally has a rational basis for his conclusion that allowing the resolution
of these disputes to continue in the manneér that they had been occurring would not be fair' and
appropriate to all parties involved. Substantial evidence shows that CIC made resolving disputes
excessively onerous on policyholders in a way that deterred them from actually enforcing their legal
rights. It is consistent with the Commisioner’s duty to protect the interests of CIC’s estate, its

policyholders, other beneficiaries, and the public by proposing a mechanism for settling this litigation.

4, CIC Has Otherwise Failed to Show that Schedule 2.6 Is Arbitrary

CIC has offered several arguments against Schedule 2.6. The Court finds each argument
unpersuasive. Schedule 2.6 is not arbitrary, nor is-it irrational, as CIC claims.

CIC’s argument that it has had substantial litigation success is unpersuasive. The |
Commissioner’s argument in reply that analyzes the litigation successes is more persuasive and

grounded in rational basis:

The rosy picture Respondent portrays of its “substantial litigation :successes” (Opp. at
16) is incomplete and misleading. As the Declaration of Cynthia Larsen (Larsen Decl.)
thoroughly documents, Respondent’s ‘“victories”—primarily, defeating class
certification and an unpublished federal decision whose reasoning has been rejected by
California state courts—are the exception, not the rule [where: (1)]' Almost Two Dozen
California Superior Courts Have Handed Substantive Litigation Defeats to Respondent;
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[(2)] Unpublished Federal Court Orders Are Not Instructive and Only Confirm the
Benefits of Schedule 2.6; [(3)] Respondent’s Losses in Arbitral Forums Far Exceed
Their “Victories”; [and (3)] California Appellate Precedents Make Clear the RPA Is
Unlawful and Void][.]

(Reply at 14:15—-19:4.)
First, CIC’s citations to cases where it defeated class certification are irrelevant here. (Opp. at

17:8 — 18:20; see, e.g., Pet Food Express, Ltd. v. Applied Underwriters, Inc. (E.D. Cal.,.Sept. 12, 2019,

|No. 2:16-CV-01211 WBS AC) 2019 WL 4318584, at *2 [“denied the motion to certify on superiority »

grounds”], Shasta Linen Supply, Inc. v. Applied Underwriters, Inc. (E.D. Cal., Jan. 29, 2019, No. 2:16-
CV-1211 WBS AC) 2019 WL 358517, at *6 - *7 [“the court will deny plaintiffs’ motion for class
certification” because manageability and superiority “weigh against class certification], Shasta Linen
Supply, Inc. v. Applied Underwriters, Inc. (E.D. Cal., Apr. 17,2019, No. 2:16-CV-1211 WBS AC) 2019
WL 3244487, at *2 [denied granting leave to file a renewed motion for class certification where same
issues of manageability and superiority were present “in the context of this newly proposed class™].)

Second, CIC’s citation to it prevailing on summary judgment of the UCL claim in Pet Food

|| Express (Opp. at 18:5-12) is not well taken since on demurrer, a Sacramento Superior Court judge found,

Review of Pet Food Express has not persuaded this Court to change its tentative demurrer -
ruling. There are several reasons for this decision. '

First, the Pet Food Express decision is an unpublished district court decision and not
binding precedent that this Court must follow. ‘

Second, Pet Food Express addressed related legal issues but not the precise legal issues
set forth in the demurrer, and it addressed these issues in a different procedural posture
from the demurrer in this case. Plaintiffs in this case demur to the First Cause of Action
of the FACC on the ground that the RPA is void and unenforceable as a violation of
Insurance Code section 11658. Pet Food Express addressed the lack of evidence of .
economic loss to plaintiffs - not an issue raised by this demurrer, which must weigh
allegations rather than consider evidence. Pet Food Express also addressed a factual
issue, the marketing of a version of the RPA that was approved by the Insurance
Commissioner, that is not raised by the allegations contained in the First Cause of Action
of the FACC. ; '

Third, this Court does not find the mianner in which the district court distinguished
Luxor and Nielsen - essentially confining its interpretation of their holdings to their
precise facts - to be persuasive. Those cases, which by contrast to Pet Food Express
squared addressed section 11658, are binding on this Court. :

(Conserv. Reply Evid., Exh. 29 at 7. See also Reply at 15:22 — 16:5.)
| Third, CIC’s citation to “a favorable judgment in one of the only RPA litigations tried.to a
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California Superior Court” (Opp. at 18:19 — 19:2.) is not well taken. As the-Commissioner points out,

CIC’s citation to a Statement of Intended Decision in Roadrunner Management Servzces Inc. v. Applzed
Underwriters, Inc. (Ventura Sup. Ct. case no. 692017-0049339 -CU- CO-VTA) (“Roadrunner”) i is not
final. (CIC Evid., Exh. 31.) Notably, CIC admits that this “has not been converted to a final judgment

|| due to the timing of this conservation and the resulting injunction and stay of litigations.” (Opp. at 19:28,

fn. 6.) As “[a] tentative ruling is, by definition, not final,” the Court declines to accord weight to this
proffered authority. (People v. Hatt (2018) 20 Cal.App.5th 321, 324; Reply at 17:26-28, fn. 11) Further,
as the Commissioner argues, “Pet Food does demonstrate one salient point: the perils of piecemeal
litigation and its inevitable multiplicity of inconsistent results.” (Reply at 15:6-7.)

The Court likewise finds CIC’s assertion of the litigation privilege and constitutional objections

unpersuasive. A conservation is a “special proceeding” F(Applied Urniderwriters, supra, 37 F.4th at 589)

i

|| that vests the Commissioner with “discretion to settle disputes concerning relative priorities of claimants

in appropriate circumstances.” (Executive Life, supra, 32 Cal. App.4th at 370) The Comm1ss1oner has
not has exceeded his power to settle claims against a conserved company as Conservator in a way that
violates CIC’s constitutional rights or the litigation privilege. The Court likewise finds CIC’s assertion .
that Schedule 2.6 unfairly discriminates against its interests by favoring policyholders without merit.
CIC has.objected to Schedule 2.6 as applied to its affiliates, claiming that the Insurance Code
only empowers the Commissioner to settle cases pending against the “person” in conservation. (See Ins.
Code § 1037.) The Commissioner has ‘explained that resolving RPA litigation via Schedule 2.6
necessarily involves CIC’s affiliates because they are inextricably 1ntertw1ned in the RPA scheme and
the subsequent enforcement against policyholders, including as to promissory notes extended by AUL
(Plan Appl. at 8, 11, 25-26.) Accordingly, the Plan treats these entities as a joint enterprise with shared

identities of interest for purposes of settling suits and claims related to the RPA.'®

18 The Commissioner states that entities considered a joint enterprise are also jointly and
severally liable. (See Gopal v. Kaiser Foundation Health Plan, Inc. (2016) 248 Cal.App.4th 425, 431
[“Under California law, if [several business] entities are a single enterprise, they are each liable for all
of the acts and omissions of the other' components of the enterprise”}; Toho-Towa Co., Ltd. v. Morgan
Creek Productions, Inc. (2013) 217 Cal.App.4th 1096, 1108 [“‘single-business-enterprise’ theory is an

‘equitable doctrine applied to reflect partnership-type liability principles when corporations 1ntegrate

their resources and operations to achieve a common business purpose”].)

40
Final Statement of Decision and Order After Hearing 8-23-23




0 NN s WN

The Commissioner’s inclusion of CIC’s affiliates in this part of the 'Plajm falls squarely withinfl his
authority as Conservator and this Court’s jurisdiction, both of which reach rfon-conserved entities that
share an identity of interest with the conserved estate. (Garamend;i v. Executzfve Life Ins. Co. (1993) 17

Cal.App.4th 504, 523.) The Court notes that CIC and its affiliated entities have regularly been treated

| as a single enterprise by the Commissioner, trial courts, arbitrators, and California and federal courts of
| appeal. (See Shasta Linen, supra, at 49-50 [CIC, AUCRA, and AUI are “inextricably intertwined” and
| “enmeshed”); Nielsen, supra, 22 Cal.App.5th at 1113-16 [record on appeal supported conclusion that

affiliated entities should be considered together because they were so enmeshed and intertwined]; Luxor

|| Cabss, supra, 30 Cal.App.5th at 985-86 [same]; Applied Undérwriters, supra, 37 F.4th at 592.) CIC

|| claims that these findings are “inapposite” because they did not apply an “alter ego"’ test and did not

recite facts that to support piercing the corporate veil. (Opp. at 40.) However, the alter ego doctﬁne,
which “arises when a plaintiff comes into court claiming that an opposing ;;arty is using the corporate
form unjustly and in derogation of the plaintiff’s interests” (Mid-Century Iﬁs. Co. v. Gardner (1992) 9
Cal.App.4th 1205, 1212), simply has no bearing on whether this Court exercises in rem jurisdiction over
the assets of third parties that have an “identity of interests” with the consewéd entity, CIC. (Garamendi,
17 Cal.App.4th at 516). Indeed, as the Ninth Circuit noted when finding thét federal suits by AUI and
CIC I were barred by this Court’s prior in rem jurisdiction oveér assets of those CIC affiliates,
“Garamendi v. Executive Life [citation] further supports the in.rem classification here.” (Applied
Underwriters, 37 F.4th at 592.) _

The Court notes that Sk:hedule 2.6 does not require the affiliates to do anything or pay any
amount. If Schedule 2.6’s formulas require payment to a policyholder, CIC would make that payment,
not the affiliates. (Sched. 2.6 § V1.7.) Likewise, if Schedule 2.6 results in péyment by the policyh(i)lder,
the policyholder pays CIC, after which an eligible affiliate can seek indemnity from CIC. And égain, ,
nothing in the Plan affects the ability of CIC’s affiliates to pursue relief agéinst CIC or CIC II once the |
Plan is implemented.

CIC’s objections to specific components of Schedule 2.6 are unpersuasive. CIC mischaracterizes

|| Schedule 2.6 Option 2 as “rewrit[ing]” the RPA based upon an imaginary proxy company. (Opp. at

8,29.) The Commissioner has a rational basis to rely on an open-market measure for quantum meruit
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restitution under Option 2, as CIC’s own measures of loss-sensitive policies were roughly 33 perg:ent
above market average. (See Reply Compendium, Exh. 92, 238:20-25.) Moredver, as the Commissioner
points out, “a determination of fair market value is necessarily hypothetical.:” (Long Beach Memorial
Medical Cente} v. Kaiser Foundation Health Plan, Inc. (2021) 71 Cal.App.Sth 323, 346.) The

Commissioner therefore had a rational basis to conclude that, what matters for purposes of determining

| the reasonable market value of a loss-sensitive policy is “the price that a hypothetical willing buyer
{ would pay a hypothétical willing seller for the services.” (See id. at pp. .345-:346 [trial court did not err

|in jury instruction for quantum meruit claim defining “reasonable value” of services provided as “the

price that a hypothetical willing buyer would pay a Aypothetical willing seller for the services,” italics

|| added].)

Finally, with respect to New York’s request that the remedies of Sche:dule 2.6 be made available
to its policyholders engaged in litigation over the RPA, given the Commissibner’s oversight, the Court
will not entertain that fequest at this time. If the Commissioner wishes to propose New York’s inclusion,
he may make a subsequent application for amendment of the plan, including citation of authority
showing that Schedule 2.6’s remedies represent remedies available under New York law.

CONCLUSION

In light of the Court’s de_terminétion that the Rehabilitation Plan meets the standard as articuiated
in the Standard of Review section above, the Court confirms that: '

(1) the terms and conditions of this Plan and the other Transa:ction Documents, and the
transactions contemplated hereby and thereby are enforceable; |

(2) that this Plan, and the other Transaction Documents are fair, just and reasonable to
Policyholders, creditors, the shareholder of CIC, and the public;

(3) that all executory portions 6f the Transaction Documents are;:approved and made valid,

binding and enforceable in the event of a future insolvency of CIC; and

(4) that the reinsurers of Cedants (other than the Reinsurer) are not prejudiced by and have no |

lawful basis to avoid or terminate their contractual obligations to Cedants pursuant to such reinsurance

agreements as a result of the transactions contemplated herein or in the Transaction Documents.
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ACCORDINGLY, IT IS HEREBY ORDERED THAT
All Objections not otherwise ruled on in this Order are OVERRULED and preserved on appéal.

‘(See Reid v. Google, Inc. (2010).50 Cal.4th 512, 534.) The Commissioner’s Request for Judicial No:tice-
{is GRANTED as to Exhibits 1 —7 and 10 and GRANTED, BUT NOT FOR THE TRUTH OF THE
'|MATTERS ASSERTED THEREIN, as to Exhibits 8 and 9. '

The Commissioner’s Applicaition and Application for Order Approving Rehabilitation Plan is

|| GRANTED and the Rehabilitation Plan is adopted as amended. A true and correct copy of the approved,
|| amended Rehabilitation Plan is attached to this Order as Attachment 1 and incorporated herein by this

reference.

The Court’s Order Appointing Insurance Commissioner as Conservator and Restraining Orders
remain in full force and effect until expressly lifted or aﬁended by subsequent order of the Court. The
Court shall continue to exercise sole and exclusive jurisdiction over this Rehabilitation Plan and any

claims pending against CIC.

Dated: L’l’?); 0/2'09-(7{ | %

Honorable Susan L. Greenberg
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CONSERVATOR'SREHABILITATION PLAN FOR CIC

This REHABILITATION PLAN (the “Plan”), dated October 19, 2020, is made and

~ established by Ricardo Lara, Insurance Commissioner of the State of California

~ (“Commissioner”™), in his capacity as the statutory conservator (“Conservator”) of California

. Insurance Company (“CIC”), a California domiciled property and casualty insurance company in
statutory conservation under Cahfomla Insurance Code sections 1010-1062.

RECITALS

_ A. On November 4, 2019, CIC was placed into conservation ex parte by the Superior
- Court of San Mateo County, California, in the action entitled Insurance Commissioner of the
State of California v. California Insurance Company (Case No. 19 CIV 06531 CPF-11-511261)
at the request of the Commissioner, who was appointed the Conservator of CIC pursuant to
Insurance Code section 1011(c). The court proceeding concerning the conservation shall be
referred to herein as the “Conservation Proceeding” and the San Mateo Superior Court assigned
" to preside over the Conservation Proceeding shall be referred to as the “San Mateo Superior

" Court.”

B. The Commissioner brought the Conservation Proceeding to respond to-issues
relating to Steven M. Menzies, an individual and pre-conservation Chief Executive Officer and
sole indirect shareholder of CIC (“Menzies™), and CIC’s attempt to consummate the sale of CIC
to Menzies by unlawfully seeking to merge CIC into a newly created New Mexico entity,
California Insurance Company, Inc. II (“CIC II"”), without prior approval of the Commissioner as
required by Insurance Code section 1215.2., The November 4, 2019, Order issued by the San
Mateo Superior Court shall be referred to herein as the “Conservation Order.”

C.  The Conservator, having detérmined it to be in the best interests of the
Policyholders, creditors, the shareholder of CIC and the public to resolve the issues requiring the
Conservation Proceeding, to address the various issues underlying and pertaining to this
Conservation Proceeding and litigation involving Policies, and to structure a plan for the
rehabilitation of CIC, has now established this Plan and the other Transaction Documents to set
forth all material terms and provisions.for a comprehensive and integrated plan of rehabilitation
" for CIC. The Conservator shall have full authority to perform or take actions he deems necessary
to ensure performance by CIC of any and all obligations required to be performed by CIC under
this Plan.

D. Pursuant to this Plan and the other Transaction Documents described herein,

" effective as of the Closing, CIC shall, among other things, (1) perfect its attempted
redomestication from California to New Mexico, on the terms and subject to the conditions set
. forth in this Plan; (2) enter into the Assumption Reinsurance and Administration Agreement to
. provide for the reinsurance and assumption of all in-force California, Connecticut and New

. York Policies issued by CIC and Applied Underwriters Captlve Risk Assurance Company, Inc., a
' New Mexico domiciled property and casualty insurance company (“AUCRA”) and the reinsurance of
all liabilities of CIC and AUCRA to California, Connecticut and New York based Policyholders
incurred prior to the Closing, and providing that the California, Connecticut and New York
based Policyholders have the right to recover directly from the Reinsurer any of CIC’s and

- AUCRA'’s obligations under the Policies; (3).surrender for cancellation its |

.
'
i



California certificate of authority authorizing CIC to transact insurance in California by
withdrawing from the state pursuant to Insurance Code section 1070 et seq.; (4) offer to settle
. Pending Litigation and Subsequent Litigation, as those terms are defined in Schedule 2.6, on
reasonable terms as set forth herein; and (5)'upon the consummation of the merger of CIC into
+ and with CIC II, change the name of CIC II'to a name that does not 1nclude the word
“California” or any derivation of the word “Cahforma

E. The Conservator has determmed that this Plan, including the transactions
contemplated by it, and the other Transaction Documents are fair and equitable to, and in the best
interests of, the Policyholders, creditors, the shareholder of CIC, and to the insurance-buying

. public of the states in which CIC operates.

F. Any obligations that Menzies is required to perform under this Plan shall be
. performed by Menzies or his successors (including, but not limited to, hlS successors in interest
or successors in position with CIC), or by CIC itself. -

ARTICLE I
DEFINITIONS

" In this Plan, unless otherwise speciﬁ'cally provided or the context so requires, the terms
listed below shall have the following deﬁnit:ions and shall include the plural as well as the
singular:

“Affiliate” means, with respect to a Person, any other Person directly or indirectly
controlling, controlled by or under common control with such Person.

“AUI” means Applied Underwriters; Inc., a corporation domiciled in Nebraska and
Affiliate of CIC and AUCRA. :

' “AUCRA” means Applied Underwriters Captive Risk Assurance Company, Inc., a New Mexico
~ domiciled property and casualty insurance company and Affiliate of CIC and AUL

“Business” means-Cedants’ California, Connecticut and New York business and
operations consisting of the issuance and administration of any insurance policy including all
contracts, policies, certificates, binders, slips, covers or other agreements of workers’
compensation and employers liability insurance as defined in the Transaction Documents,

" including all supplements, riders and endorsements issued or written in connection therewith.

: “Business Day” means any day other than a Saturday, a Sunday or a day on which
| banking institutions in the State of Cahforma are authorized or obligated by law or executive
| order to be closed. - ,

}

“CDI” means the California Departrhent of Insurance.
“Cedants” means CIC and AUCRA.f

“CIC” has the meaning set forth in the Preamble of this Plan, or a successor in interest.

4
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“CIC II” means California Insurance Company II, a New Mexico domiciled property and
' casualty insurance company.

“Closing” means the closing of the transactions contemplated by this Plan.

“Closing Date” means 10:00 a.m., local time, on the date of Closing, as described in
Article VII of this Plan. '

“Commissioner” has the meaning set forth in the Recitals.

“Conservation Order” has the meaning set forth in the Recitals.

“Conservation Proceedings” has the meaning set forth in Recitals.
“Conservator” has the meaning set forth in the Preamble.

“Effective Date” means the date that the San Mateo Superior Court issues its
Rehabilitation Order.

“Effective Time” has the meaning set forth in Article I of the Reinsurance Agreement.
“Governmental Authority” means any government or political subdivision thereof,

. whether federal, state or local, or any agency, commission, department or other instrumentality
of any such government or political subdivision.

“Insurance Code” means the California Insurance Code, including the regulations
thereunder in effect from time to time.

“Knowledge” means, as to a specific matter, actual knowledge after reasonable '
investigation of the circumstances pertaining to the specific matter.

“Law” means all applicable laws, decisions, rules, regulations, ordinances, codes,
statutes, judgments, injunctions, orders, decrees, licenses, permits, policies, administrative
interpretations and other requirements of Governmental Authorities.

“Lien” means any mortgage, pledge, hypothecation, assignment, lien (statutory or
otherwise), preference, priority, charge or other encumbrance, adverse claim (whether pending
or, to the knowledge of the Person against whom the adverse claim is being asserted or-

- threatened) or restriction of any kind affecting title or resulting in an encumbrance against
property, real or personal, tangible or intangible, or a security interest of any kind, including,

without limitation, any conditional sale or other title retention agreement, any right of first
refusal on real property, and any filing of or agreement to give any financing statement under the
. Uniform Commercial Code (or equivalent statute) of any jurisdiction (other than a financing
. statement which is filed or given solely to protect the interest of a lessor). “Lierli” shall not
include liens that arise out of a workers’ compensation claim for which the Wo;rkers’

|
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Compensation Appeals Board may have jurisdiction.

“Litigation” means any action, cause of action (whether at law or in equity), arbitration,
hearing, inquiry, proceeding claim or complaint by any Person alleging potential liability,
wrongdoing or misdeed of another Person, or any administrative or other similar proceeding,
criminal prosecution or investigation by any Governmental Authority or arbitration panel
alleging potential liability, wrongdoing or misdeed of another Person.

“Management Services Agreement” means the Agreement made by and between CIC and
AUI, pursuant to which AUI performs certain services for CIC in the conduct of CIC’s insurance
operations, that was executed on July 26, 2005, as well as the addendum executed September 3,
2019, that stipulates that the Agreement remains in force for two years from September 30, 2019.

“Notification Package” has the meaning set forth in Section 3.1.

“Permits” means all licenses, franchises, permits, orders, approvals, consents,

; authorizations, qualifications and filings with and under all Federal, state or local laws and of all

Governmental Authorities, including, without limitation, state insurance regulatory authorities.

“Person” means.any individual, corporation, partnership, firm, joint venture, association,

~ joint-stock company, trust, unincorporated organization, public, governmental, judicial or

regulatory authority or body or other entity.
“Plan” has the meaning set forth in the Preamble.

“Policies” means insurance policies issued by Cedants to California, Connecticut and
New York Policyholders or to cover, in whole or in part, employees in California, Connecticut

. and New York. “Policies” include (1) all guaranteed-cost workers’ compensation and

employers’ liability insurance policies issued by CIC, and (2) all workers’ compensation and

~ employers’ liability insurance policies, supplements, endorsements, riders and ancillary

agreements in connection therewith, classified by the Cedants as SolutionOne Profit Sharing or
EquityComp, including Reinsurance Participation Agreements (“RPAs”) entered into by Cedants,
but excluding FELA and Jones Act exposures. As used in this Plan, “Policies” includes policies
or other agreements that are (1) in effect as of the Effective Time; (2) become effective after the
Effective Time, including through (a) the reinstatement of lapsed policies pursuant to provisions
therein or of applicable Law, (b) the issuance or renewal thereof by Cedants after the Effective

- Time to honor quotes outstanding as of the Effective Time, or to satisfy renewal rights of

employers under contractual provisions or applicable Law, or (c) modifications agreed to by the

. Reinsurer on behalf of Cedants pursuant to the authority granted to the Reinsurer under Section
+ 7.01 of the Reinsurance Agreement; and (3) guaranteed-cost workers’ compensation and
. employers liability insurance policies issued by CIC to California, Connecticut and New York

Policyholders that have expired prior to the Closing Date, where the gross 11ab111t1es and
obligations of CIC arising under or in connection with such policies are unpald or

. unperformed as of the Effectlve Time.

“Policyholder” means (a) any Person that is named as an insured under %1 Policy or (b)
any Person other than the CIC or an Affiliate of CIC that is named as a party to an RPA issued in

conjunction with a Policy.
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“Policy Liabilities” means those Policy liabilities of Cedants reinsured and assumed by
the Reinsurer and as more spe01ﬁcally deﬁned in the Reinsurance Agreement.

“Procedural Order” means the San Mateo Superior Court’s July 30, 2020 Order Setting
Briefing Schedule, Hearing Date, and Procedures for Conservator’s Application for Order
Approving Rehabilitation Plan for California Insurance Company, as well as any subsequent
orders granting stipulations as to the hearing date and briefing schedule contained therein, or
any other subsequent court-authorized amendments to the July 30, 2020 Order.

“Rehabilitation Order” means the order of the San Mateo Superior Court approving this
Plan and the other Transaction Documents (1nclud1ng all transactions contemplated hereby and
thereby), as submitted to the Court by the Conservator with his motion to approve this Plan,
without modification, unless such modification has been approved by the Conservator.

“Reinsurance Agreement” means the Assumption Reinsurance and Administration
\ Agreement to be entered into among the Conservator, on behalf of Cedants, and Reinsurer on the
i Closing Date, substantially in the form of Exhibit A attached hereto, as such form may be

' modified by agreement between the Conservator and Reinsurer.

“Reinsurer” means an insurer that is authorized to transact workers’ compensation
" insurance in the States of California, Connecticut and New York and which is approved by the
Conservator as the Reinsurer hereunder.

“San Mateo Superior Court” has the meaning set forth in Recitals.

“SAP” means statutory accounting principles prescribed or permitted by the CDI
consistently applied throughout the specified period and in the comparable period in the
immediately preceding year in connection with the preparation of the statutory financial
statements of CIC.

“Transaction Documents” means this Plan, the Assumption Reinsurance and
Administration Agreement, and all exhibits thereto.

“Transferred Assets” means the sum of (1) admitted assets of Cedants free and clear of
any Liens, having a net admitted asset value determined in accordance with SAP as prescribed
or permitted by the CDI equal to Cedants’ net unearned premium reserve, loss and loss
adjustment expense (including losses that have been incurred but not reported) reserve, if any,
with respect to the Policies; (2) any collateral posted by a Policyholder maintained by Cedants,

" pursuant to the terms of the Policies to secure the obligations of the Policyholders under the
Policies; and (3) any amounts due Cedants under any reinsurance agreements in effect on the
Closing Date among Cedants and any reinsurer (other than the Reinsurer) relating to the Policies.

‘ In the event of a conflict between the defined terms in this Plan and the deﬁned terms in

| the Transaction Documents and Schedule 2. 6 the defined terms in the Transactlon Documents

- and Schedule 2.6 shall control. Any defined term used herein that is not expressly defined in this
Plan shall have the meaning set forth in the applicable Transaction Document or Schedule 2.6, as
applicable. The Recitals set forth are 1ncorporated as part of this Plan.
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ARTICLE 1I
TRANSACTIONS

Section 2.1. Transactlon Documents Subject to the terms, provisions and conditions of

. this Plan, the Conservator, on behalf of CIC! and where applicable, the Remsurer shall enter into
© the transactions set forth in this Plan and the Transaction Documents.

Section 2.2. Reinsurance Agreement. Cedants shall enter into the Assumption

" Reinsurance and Administration Agreemenf' to provide for the reinsurance and assumption of all

in-force California, Connecticut and New York Policies issued by Cedants and the reinsurance
of all liabilities of Cedants to California, Connecticut and New York Pohcyholders incurred

_ prior to'the Closing with the Reinsurer granting the California, Connecticut and'New York

Policyholders the right to recover directly from the Reinsurer any of CIC’s and/or obhgatlons
under the Policies.

(@) Selection of Reinsurer. The Conservator shall select an insurer authorized to write
workers’ compensation insurance in California, Connecticut and New York that is qualified to
enter into the Reinsurance Agreement, as follows:

: |

(1) The Conservator shall prepare and publish a Solicitation of Expressions of
Interest inviting certain insurers that are authorized to transact workers’
compensation business in California, Connecticut and New York to submit an
Expression of Interest to indicate their possible interest in entering into the
Reinsurance Agreement as the Reinsurer. The Solicitation of Expressions of
Interest shall include a detailed summary of the Policies to be reinsured and
assumed, which shall detail the loss and unearned premium reserves; all related
reinsurance, and other rights; rights to future premiums; and such additional’
information that the Conservator determines may be useful to an insurer to
evaluate whether to respond to the Solicitation of Interest. The Solicitation of
Expressions of Interest shall be accompanied by an actuarial opinion by an
actuary retained by the Conservator the cost of which shall be paid from the
assets of CIC, attesting to the accuracy of the information provided. The
Solicitation of Expressions of Interest shall specify a date by which Expressions
of Interest shall be submitted to the Conservator.

2) Expresswns of Possible Interest shall indicate the financial terms that would be
required for the insurer to enter into the Reinsurance Agreement. Expressions of
Interest shall be treated as conﬁdent1a1 if so requested by the submlttlng insurer.

(3) An Affiliate of CIC may submlt an Expression of Interest but shall indicate
therein that it agrees to be bound by the requirement of Section 2. 2( ¢) regarding
admmlstratlon of claims by & third-party administrator.

(4) The Conservator shall evalua’te the Expressions of Interest and rriay engage in
negotiations with individual insurers that have submitted Expresswns of Interest,
which negotiations shall be confidential. Upon completions of hlS evaluation, the
Conservator in his sole discretion shall select the Reinsurer, takmg into
consideration the interests of Policyholders, creditors, and shareholders
consistent with the public 1nterest
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(5) Notwithstanding the conﬁdentlahty provision in paragraph (2) above, the
Expression of Interest submitted by the selected Reinsurer shall be a public
document.

(6) In the course of evaluating and selecting the Reinsurer, the Conséervator may
retain'such experts as he deems necessary or appropriate, the costs of which shall
be paid out of the assets of CIC pursuant to Section 8.2 hereof.

(7) Upon selection of a Reinsurer,;the Conservator shall promptly file with the -
Conservation Court an application for approval of the Reinsurer.

(b) Reinsurance Agreement. Effective as of the Closing Date, Cedants and the

. Reinsurer shall enter into the Reinsurance Agreement, in form and substance attached hereto as
. Exhibit A, whereby, effective as of the Closing Date, Cedants shall cede to Reinsurer and

Reinsurer shall reinsure and assume the Policies and the Policy Liabilities, which, if the
Reinsurer is.an Affiliate of CIC, shall be administered by a third-party administrator as set forth

- in this section. The primary purpose and intent of the Reinsurance Agreement is to provide,
- subject to the terms and limitations set forth,in the Reinsurance Agreement, for the transfer and

" assumption of all in-force Policies and the reinsurance of all liabilities incurred under all such in-

. force and expired Policies to the extent the same are unpaid or unperformed on or after the
- Closing, before deduction for all other applicable cessions, if any, under Cedants’ reinsurance

programis. The provisions for the transfer and assumption of the Policies and the unpaid or
unperformed liabilities and obligations 1ncurred under such Policies prior to the Closing are set

© forth in the Reinsurance Agreement.

() Third-Party Administrator. If the Reinsurer is an Affiliate of .CIC the Policies and

! Policy Liabilities reinsured and assumed pursuant to the Reinsurance Agreement shall be
- administered by a qualified third-party administrator appointed by the Conservator. The third-
. party administrator shall administer all claims arising under the Policies reinsured and assumed

by the Reinsurer, including adjustment and payment of claims and setting of loss reserves, until

- all of the Policies and Policy Liabilities reinsured and assumed pursuant to this Plan have been

paid or otherwise extinguished.
Section 2.3. [Blank]
Section 2.4. Redomestication of CIC. As of the Clbsing Date, the Conservator on behalf

of CIC shall effectuate the merger of CIC into and with California Insurance Company II, Inc.
(“CIC II”), a New Mexico domiciled property and casualty insurance company, thereby

~ completing the attempted redomestication of CIC from California to New Mexico, and upon the-

effective date of the merger of CIC into and:w1th CIC II and the transfer of the domicile of CIC

" to New Mexico, CIC shall ceasetobe a California domestic insurer. The Conservator, on behalf

of CIC, shall provide the CDI with information and documentation reasonably necessary to
complete the proposed transfer of domicile of CIC from California to New Mex1co The CDI
shall perform any ministerial acts necessary'to complete the redomestication of CIC from
California to New Mexico.

Section 2.5. Cancellation of California Certificate of Authority. As of the Closmg Date,

: the California Certificate of Authority of CIC shall be cancelled by operation of law pursuant to
- Insurance Code section 701 as of the effective date of the merger of CIC into and with CIC II as

i

|

{
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provided in Section 2.4. Prior to the effective date of the merger of CIC into and with CIC II and

' the cancellation of the California certificate of authority of CIC, the Conservator, on behalf of

CIC, shall discharge the liabilities of CIC toresidents of California, Connecticut and New York
by causing the primary liabilities under policies insuring residents of California, Connecticut and

" New York to be reinsured and assumed by the Reinsurer pursuant to the Reinsurance

Agreement. The CDI shall perform any ministerial acts necessary to cancel the California

_ Certificate of Authority of CIC.

Section 2.6. Pending and Subsequent Litigation. Schedule 2.6 hereto, which is hereby
incorporated by reference as if fully set forth in this Plan, sets forth the terms and conditions

" under which Claimants, as defined in Schedule 2.6, will be offered by Cedants the opportunity to

settle Pending Litigation and Subsequent Litigation, as defined therein. Where such a Claimant
accepts the offer to settle, the Claimant, as defined in Schedule 2.6, and Cedants shall enter into
a mutual release in accordance with the provisions of Schedule 2.6. Any liability to Cedants that

. results from the Pending Litigation and Subsequent Litigation in which the Claimant has not
" accepted the offer shall be transferred to the Reinsurer pursuant to the Reinsurance Agreement

and thereafter shall be an obligation of the Reinsurer pursuant to the Reinsurance Agreement.

" The Reinsurer shall assume and shall be authorized to defend against any claims and matters,

and to pursue and collect on any counterclalms and matters, arising in that Pending Litigation or
in Subsequent Litigation.

After every such Claimant has made an Election, as defined in Schedule 2.6, the
Conservator shall determine a reserve amount sufficient to cover all Pending Litigation not
resolved by settlement and all matters identified in the Schedule of Subsequent Litigation and

" Potential Subsequent Litigation pursuant to Schedule 2.6. CIC will deposit 150% of that reserve

amount in a special deposit account, pursuant to the terms and conditions of that account, which .
shall be approved by the Conservator, to secure all final claims in said Pending Litigation and

. Subsequent Litigation against Cedants. Control of the special deposit account shall be

transferred to the Reinsurer upon the Closing. Cedants, their successors, and their Affiliates shall

: preserve all papers, books, claims files, accounting records and other records pertaining to the
* Pending Litigation and Subsequent Litigation for no less than five years after the Closing; for
* Pending Litigation and Subsequent Litigation not settled during the Conservation,.such papers,

books, claims files, accounting records and other records pertaining to the Pending Litigation and

Subsequent Litigation shall be preserved for no less than five years after final resolution of the -

relevant case except as pertaining to workers® compensation claims in which benefits are
potentially payable to an injured worker; in that event, such papers, books, claims files,
accounting records and other records shall be indefinitely preserved. On the Closing Date,
Cedants shall transfer to the Reinsurer all such papers, books, claims files, accounting records
and other records pertaining to the Pending thlgatlon and Subsequent Litigation in its
possession to the Reinsurer, which shall likewise preserve the papers, books, claims files,
accounting records and other records pertaining to the Pending thlgatlon and Subsequent
Litigation for the same period of time. '

The Elections set forth in Schedule 2.6 shall be available exclusively to, t!he Claimants in

' the Pending Litigation and Subsequent Litigation, as defined in Schedule 2.6, and Cedants shall

not be required to offer the Elections to any- Person other than such Claimants pursuant to this
Agreement.
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Section 2.7. Assignment of Medical Provider Agreements. The Rehabilitation Order shall
i assign from Cedants to the Reinsurer any agreements among Cedants and providers of medical
. services that are or may be necessary for the Reinsurer to service the Policies being reinsured
' and assumed by the Reinsurer.

: Section 2.8. Transfer of Cedants Assets to Reinsurer. Subject to the terms and conditions

. contained in this Plan and the Reinsurance Agreement, at the Closing, the Cedants shall (1)
convey and transfer to the Reinsurer, Cedants’ right, title and interest to admitted assets of
Cedants, free and clear of any Liens, having a net admitted asset value determined in accordance

~ with SAP equal to Cedants’ net unearned premium reserve, loss-and loss adjustment expense
(including losses that have been incurred but not reported) reserve, if any, relating to the Policies
reinsured and assumed by Reinsurer under the Reinsurance Agreement; (2) convey and transfer
to the Reinsurer any collateral posted by any California, Connecticut and New York Policyholder

- of Cedants pursuant to the terms of the Policies maintained by Cedants, to secure the obligations

. of the Policyholders under the Policies; (3) ass1gn to Reinsurer any amounts due Cedants on or

| after the Closing Date under any reinsurance agreements in effect on or after thé Closing Date

among Cedants and any reinsurér (other than the Reinsurer) relating to the Policies reinsured and

~ assumed by the Reinsurer pursuant to the Reinsurance Agreement; and (4) assign to Reinsurer

© any premiums receivable on and after the Closing Date attributable to the Polices reinsured and
assumed by Reinsurer pursuant to the Reinsurance Agreement.

Section 2.9. Execution of Documents Evidencing Transfers and Assignments. At the

Closing, Cedants shall deliver to the Reinsurer, such bills of sale, assignments, stock powers,
bond powers, evidences of consent and such other transfer instruments or documents all in
form and substance satisfactory to the Reinsurer as may be reasonably necessary or desirable to
~ evidence or perfect the sale, conveyance, transfer, assignment and delivery of, title to and right
to use the assets transferred to Reinsurer by Cedants pursuant to Section 2.8 to Reinsurer, and at
" the Closing Reinsurer shall deliver receipts to Cedants for the assets transferred to Reinsurer
pursuant Section 2.8.

Section 2.10. Name Change. After the Closing Date, upon the consummation of the
merger of CIC into and with CIC II, Menzies shall cause CIC II to cease using any and all trade
names, trademarks, logos and trade dress, including without limitation, those containing the

~ words “California”, or any other name, term or identification that includes any derivation of the
word “California”, in its policies, advertising, literature, inventory, products, labels, packaging,
supplies or other materials relating to CIC and CIC II as soon as practicable, but in any event,

. subject to any approval by applicable Governmental Authorities, within one hundred and twenty

. (120) days after the Closing Date. After one hundred and twenty (120) days after the Closing

‘ Date, any inventory of CIC and CIC II supplies utilized by CIC or CIC II shall be relabeled (by

. sticker or other reasonable method) with a trade name and trademarks that do not include the

I words “California” or” CA” or any derivation of the foregoing. Insofar as CIC’s name is used in

CIC’s outstanding agreements, CIC shall be entitled to use the names set forth thereln to the

extent necessary to enforce fully the provisions of those agreements until the termmatlon or

renewal of those agreements in the ordinary course.

ARTICLE III
COURT APPROVAL AND NOTICE

Page 9



|

Section 3.1. Court Approval of Plan and Notification Package. Pursuant to the Procedural
Order, there will be a Hearing on the Rehabilitation Plan Application at the San Mateo Superior
Court at a time and date specified in that Order, at which the Conservator will request the San
Mateo Superior Court to issue the Rehabilitation Order. Pursuant to the Procedural Order, the
Conservator shall give, at the last known address and no later than the date specified in the
Procedural Order, written notice of the Rehabilitation Plan Application to (1) every Policyholder
of an in-force or expired Policy, at the last known address of such Policyholders as set forth in
the records of Cedants; (2) the direct and indirect shareholders of Cedants and their respective
directors, if any; (3) known creditors of Cedants; (4) reinsurers of Cedants other than the
Reinsurer; and (5) other interested parties. As required by the Procedural Order, the notice,
referred to herein as the “Notification Package” shall (i) summarize the proposed Rehabilitation
Plan and the Transaction Documents; (ii) Iiotify recipients of the hearing date on the
Conservator’s Rehabilitation Plan Application; (iii) provide an Internet link to the proposed
Rehabilitation Plan and Rehabilitation Plan Application and advise recipients of the Notification
Package how they may request and receiveé paper copies of such documents; (iv) explain the
opportunity to file papers in connection with the Hearing on the Rehabilitation Plan Application
and notify recipients of the Notification Package that only persons or entities filing papers will
be entitled to make presentations at such Hearing; and (v) notify recipients of the Notification
Package that any person or entity not ﬁlmg papers shall be deemed to have forever waived any
and all objections, comments, suggestions,;or any other matter they may have made with respect
to the Rehabilitation Plan Application and the proposed Rehabilitation Plan.

ARTICLE IV
CONSERVATOR ACTIONS

From the Effective Date to the Cloéing Date, the Conservator shall do the following:

Section 4.1. Conduct of Business. Prior to the Closing Date, except for the transactions
contemplated hereby, and except as otherwise required or contemplated hereunder to effectuate -
the transactions set forth in Article II, the Conservator shall use its reasonable efforts to:

(@) Cause CIC to carry on the Business in the ordinary course except as modified to
comply with applicable Law and to effectuate the transactions contemplated by this Plan and the
other Transaction Documents;

(b) Cause CIC to use its reasonable best efforts to preserve its assets and the
Business;

(©) Cause CIC not to enter into‘any contract or agreement relating to the Business,
other than (1) such contracts or agreements that are entered into in the ordinary course of
business consistent with applicable Law, and (2) any such contract or agreement not entered into
in the ordinary course of business necessary or appropriate to consummate the! transactlons
contemplated by this Plan and the Transaction Documents;

(d) Cause CIC not to make, without prior written consent of the Conservator (1) any
material change, except in the ordinary course of business, in its assets (1nclud1ng, but not limited
to, any change in the composition of such assets so as to materially alter the proportlon of cash

thereof) or liabilities, or (2) any commitment for any capital expenditures 1nclufd1ng, without
Page 10
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_ limitation, replacements of equipment in the ordinary course of business, 1nvolv1ng, in the
~ aggregate, more than $100,000;

(e) Cause CIC not to carry on any negotlatlons or enter any agreement with any other

. Person relating to the sale of any of CIC’s Business;

® Cause CIC not to cancel, surrender or let lapse any insurance or reinsurance
policies issued to CIC, solely as such policies relate to CIC’s Business;

(g Cause CIC to cooperate and take all actions necessary or appropriate to effectuate

" the provisions of this Plan and the Transaction Documents and to refrain from taking any action

that would prevent compliance with any of the prov151ons of this Plan or the Transaction

Documents; and

(h) Cause CIC to direct AUI to cooperate with the Conservator and perform all duties

. set forth in the Management Services Agreeinent, as is necessary or appropriate to carry out the
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terms of this Plan.

Section 4.2. Notice of Changes and Defaults. Conservator shall promptly notify Menzies

and the Reinsurer of the occurrence or the non-occurrence of any event, condition or

circumstance, or the discovery of any inaccuracy, omission or mistake, of which it becomes
aware during such period that would materially adversely affect the ability of Conservator to

: consummate the transactions contemplated by this Plan.

Section 4.3. Delivery of Motion, Notlce etc. The Conservator shall provide to Menzies

. and his counsel copies of any motion or notice filed with the San Mateo Superior Court or with

any other Person by the Conservator as contemplated by this Plan and of any order issued by the
San Mateo Superior Court to the Conservator.

Section 4.4. Orderly Transition. Prior to the Closing, the Conservator, Menzies and the

- Reinsurer shall: (1) mutually cooperate and provide to each other all reasonable assistance in

furtherance of the implementation and effectuation of the Plan and the Transaction Documents;
(2) execute, acknowledge, deliver, file and record such further certificates, amerndments,

- instruments, agreements and documents ‘(including the filing of any notices with any
. Governmental Authorities); and (3) take all other actions as may be required by applicable Law

' or as may be necessary or advisable to carry out the intent of this Agreement and the other

Transaction Documents following San Mateo Superior Court approval of the Plan. The
Conservator shall have full authority to perform or take actions he deems necessary to ensure

* performance by CIC of any and all obligations required to be performed by CIC under this Plan.

ARTICLE V
COVENANTS OF MENZIES AND REINSURER

Section 5.1. Additional Consents and Approvals. Within thirty (30) days of the issuance
of the Rehabilitation Order, Menzies and the Reinsurer shall file with the appropriate

" Governmental Authorities any applications, notices or-other documents necessa‘ry to obtain any
+ authorizations, consents or approvals that are required to be obtained, made or given to

. consummate the transactions contemplated hereby and Menzies and the Reinsurer shall use their
© respective reasonable efforts to obtain any such necessary authorization, consent, approval from

such Governmental Authorities as is requlred to be obtained, made or glven by such Person to

" consummate the Transactions contemplated:by this Plan.

Section 5.2. Notice of Litigation and Investigations. From the Effective Date through the

: Closing Date, Menzies shall promptly notify Conservator of any Litigation at law or in equity,

that individually or in the aggregate have or;may reasonably be expected to have a material
adverse effect on the validity or enforceability of this Agreement or the Transaction Documents
or on the ability of Menzies to perform his obligations under this Agreement and the other
Transaction Documents, and any investigation by any Governmental Authority or law
enforcement agency that is commenced or, to the Knowledge of Menzies, threatened against

. Cedants, against any property or asset of Cedants against any officer or director of Cedants with
* respect to the affairs of Cedants, or with respect to the Business, and of any request for
. additional information or documentary materials by any Governmental Authorlty, in connection

with the transactions contemplated hereby

|
!
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Section 5.3. Notice of Changes and Defaults. From the Effective Date through the
Closing Date, Menzies shall promptly notify Conservator of the occurrence or the non-
occurrence of any event, condition or circumstance, or. the discovery of an inaccuracy, omission
or mistake, of which it becomes aware during such period that would that would materially
adversely affect the ability of Conservator, Cedants, or Re1nsurer to consummate the
transactlons contemplated by this Plan.

ARTICLE VI
CONDITIONS PRECEDENT TO CLOSING

Section 6.1. Conditions Precedent to Closing. Except as otherwise expressly provided
herein, the obligations of each of the Conservator, Menzies, Cedants, and Reinsurer to proceed
with the Closing-are subject to the fulﬁllment satisfaction or written waiver, prior to or at the
Closing, of each of the following cond1t1ons precedent:

(@) Rehabilitation Order. The San Mateo Superior Court shall have issued the
Rehabilitation Order as defined in Article I, and all appeals or other appellate court review

- thereof have been waived, time-barred, or determined;

(b) Terms of the Rehabilitation Order. The Reha_bilitatlon Order shall confirm: (1) the
enforceability of the terms and conditions of this Plan and the other Transaction Documents, and

" the transactions contemplated hereby and thereby; (2) that this Plan, and the other Transaction

Documents are fair, just and reasonable to Policyholders, creditors, the shareholder of CIC, and
the public; (3) that all executory portions of'the Transaction Documents are approved and made
valid, binding and enforceable in the event of a future insolvency of CIC; (4) that the reinsurers
of Cedants (other than the Reinsurer) are not prejudiced by and have no lawful basis to avoid or

- terminate their contractual obligations to Cedants pursuant to such reinsurance agreements as a

* result of the transactions contemplated herein or in the Transaction Documents, and (4) such

. other matters relating to this Plan, the Transaction Documents and the transactions contemplated
. hereby and thereby as the Conservator shall:deem necessary or desirable;

©) Consents. All consents, approvals and certifications, in form and substance

reasonably satisfactory to the Conservator, Menzies, Cedants, and Reinsurer, of third
parties or Governmental Authorities whose consent; approval or certification is required

for the consummation of the transactions contemplated by this Plan and the other
Transaction Documents;

(d)  Notification Package. The Netiﬁcation Package shall have been sent to each

- Policyholder and other recipient in accordance with Section 3.1 and with the Procedural Order;

and

(e) No Prohibition. There shall not have been any action taken, or any statute,
regulation, judgment, or order enacted, entered or issued that directly or 1nd1rect1y (1) prohibits
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. or makes illegal the consummation of the transactions contemplated by this Plan or the other

Transaction Documents; or(2) imposes any material conditions or limitations on the

. Conservator’s ability to exercise his full rlghts under this Plan or the other Transaction

Documents. .?

Section 6.2. Conditions Precedent to' Menzies’ and Reinsurer’s Obligation to Close. The
obligation of Menzies and Reinsurer to proceed with the Closing is subject to the fulfillment,
satisfaction or written waiver, prior to or at the Closing, of each of the following conditions
precedent (in addition to those described in Sectlon 6.1 hereof):

(@) Performance by the Conservator. The Conservator shall have i)erforrned and

| complied, in all material respects, with all provisions of the agreements and covenants required

by this Plan and the other Transaction Documents to be performed or complied with by each of

~ them prior to or at the Closing, and there shall have been no adverse event or occurrence which

: materially impairs or interferes with the ability to consummate the transactions contemplated by
* this Plan or the other Transaction Documents and to perform each of their respective obhgatlons
¢ under this Plan and the other Transaction Documents

(b) Corporate Matters. The Conservator shall have delivered to Menzies and
Reinsurer such other documents, instruments, certifications and further assurances reasonable
and necessary to effect the transactions contemplated by this Plan and the other Transaction

" Documents; and

(©) Transaction Documents. On or prior to the Closing Date, the Conservator,
Cedants and the Reinsurer shall have executed and delivered to Menzies, the Transaction
Documents, and all of the conditions precedent stated in the Transaction Documents shall have

- been satisfied.

Section 6.3. Conditions Precedent to Conservator’s Obligations to Close. The obligation

of the Conservator to proceed with the Closing shall be subject to the fulfillment, satisfaction or
. written waiver, prior to or at the Closing, of each of the following conditions precedent (in
i addition to those described in Section 6.1 héreof): .

() Performance by Menzies, Cedants and Reinsurer. Menzies, Cedants and the

+ Reinsurer shall have performed and complied, in all material respects, with all provisions of the

covenants and agreements required by this Plan to be performed or complied with by it prior to
or at Closing; and there shall have been no adverse event which materially impairs or interferes
with the ability of Menzies, Cedants or Reinsurer to consummate the transactions contemplated
by this Plan and the other Transaction Documents and to perform their respectlve obligations

. under this Plan and the other Transactlon Documents;

|
|

(b) - Satisfaction of Judgments. CIC shall have fully satisfied all outstandmg
judgments entered prior to the Closing Date -against CIC in any Litigation. For purposes of this
provision, outstandlng judgment” means any ‘final judgment on a matter brought 1n any state or
federal court, arbitration, or mediation, where CIC has not paid the full amount requlred to
satisfy the judgment. A “final Judgment includes final orders that have been afﬁrmed on appeal,
or where the final order is no longer appealable because as of the Closing Date* the time for

{ I
'
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appeal has lapsed and there is no appeal on ﬁle In addition, all outstanding Judgments entered

against any Affiliate arising out of a Pohcy shall have been satisfied; f

(c) Transaction Documents. On or prior to the Closing Date, Menzies, Cedants and

. Reinsurer shall have executed and delivered the Transaction Documents; and

(d) Expenses. On or prior to the iClosing Date, CIC shall have paid any unpaid
outstanding invoices for expenses described in Section 8.2 hereof.

ARTICLE VII
CLOSING

Section 7.1. Closing. The Closing shall take place on the first Business Day following the

. satisfaction or waiver of all of the conditions set forth in Article VI (other than a condition

which contemplate or require only delivery or filing of one or more documents immediately prior

. to or contemporaneously with the Closing) on the Closing Date at the principal offices of the
+ Conservator, commencing at 10:00 a.m., local time, or at such other place and time as Menzies,
- the Conservator and the Reinsurer shall mutually agree.

Section 7.2. Sequence of Actions Ne%cessarv to Closing. The transactions necessary to
Close under this Plan and the other Transaction Documents shall occur in the following
sequence: ‘ ‘

(@) After every Claimant has received their Settlement Offer and made an Election or
declined to make such an Election, as set forth in Schedule 2.6, the Conservator shall détermine
a reserve amount sufficient to cover all Pending Litigation and Subsequent Litigation not

* resolved by settlement. CIC shall deposit 150% of that reserve amount in a special deposit

". account with the Reinsurer, pursuant to the terms and conditions of that account, which shall be

. approved by the Conservator, to secure all ﬁnal claims-in said Pending Litigation and
. Subsequent Litigation against Cedants, and Reinsurer;

(b) Cedants shall, within thirty (30) days of the Eléction by each Claimant, pay, or

* cause to be paid, the amount to which the Claimant is entitled. If a Cedant is entitled to receive

payment from the Claimant under the Election, the Claimant shall make that payment within
thirty (30) days of the Election or such furtlier date as the Conservator may permit.
Notwithstanding the foregoing, the failure of a Claimant to make payment under the Election
shall not delay Closing; and

(©) After each of the Claimants has made their Election and received payment
pursuant to Schedule 2.6 and each of the conditions precedent to the Closing set forth in Article
VI hereof have been met or waived, the transactions set forth in this Plan and the other
Transaction Documents shall be consummated pursuant to the terms and subject to the
conditions set forth herein and therein.
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Section 7.3. Items to be Delivered at Closing by the Conservator. At thé Closing, upon
the terms and subject to-the conditions contained in this Plan, the Conservator ion behalf CIC
shall deliver or cause to be delivered to Menzies and Reinsurer the following:

(@) A certxﬁcate of the Conservator, dated as of the Closmg Date, certlfymg that CIC
has performed and complied in all material respects with all agreements and conditions required
by this Plan to be performed and complied with by CIC at the Closing;

(b) Such orders of the San Mateo Superior Court confirming the terms of this Plan
and the other Transaction Documents and the transactions contemplated hereby and thereby
relative to the respective transactions and interests under this Plan; and

(© Such other certificates and Closing documents as may be necessary for the
consummation of the transactions contemplated by this Plan and the other Transaction
Documents.

Section 7.4. Items to be Delivered at Closing by the Reinsurer. At the Closing, upon the
terms and subject to the conditions contained in this Plan, the Reinsurer shall dehver as
appropriate, to the Conservator the following:

(@) A certificate of a duly authorized officer of Reinsurer, dated the Closing Date,
certifying (1) that Reinsurer has performed and complied in all material respects with all
agreements and conditions required by this Plan and the other Transaction Documents to be
performed by Reinsurer at the Closing; (2):that Reinsurer has all requisite power and authority to
execute and deliver the Reinsurance Agreement and any other documents required for the
Closing to which it is a party and to consummate the transactions contemplated hereby and
thereby; (3) that the execution, delivery and performance by Reinsurer of the Reinsurance
Agreement will not violate any laws or statutes to which Reinsurer is subject; or its corporate
charter or bylaws or any material indenture, contract or agreement to which Reinsurer is a party
or by which it is bound; (4) that the Reinsurance Agreement has been duly executed and |
delivered by Reinsurer and constitutes the legal, valid and binding obligations of Reinsurer,
enforceable against Reinsurer in accordance with its terms; and (5) if the Reinsurér is an Affiliate
of CIC, an undertaking executed by Reinsurer confirming that the Reinsurer shall not issue or
renew any policies in California unless such policies are in full compliance with all the
applicable laws and regulatory requirements of the State of California;

(b) A copy of all resolutions adopted by the Board of Directors of Reinsurer, in each
case relating to the transactions contemplated by this Plan and the other Transaction Documents,
certified on the Closing Date to be true and correct and in effect by the Secretary or Assistant
Secretary of Reinsurer, as the case may be; and

(© Cedants shall have dehvered the Transferred Assets to Remsurer in compliance
with the terms and subject to the conditions set forth in this Plan and the Remsurance
Agreement; and such other certificates and Closing documents as may be necessary for the
consummation of the transactions contemplated by this Plan and the other Transactlon
Documents. ’

1
1
1
}
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Section 7.5. Further Assurances after the Closing. Reinsurer shall, fromitime to time
. after the Closing, take such other proper actions and execute and deliver such other documents,
instruments, certifications and further assurances as may reasonably be réquested by another
. Person as required or necessary to effectuate the intent and purpose of this Plan and the other

- Transaction Documents.

, Section 7.6. Reports to the Court Regarding Closing of Transactions, and Motion for

- Order Concluding Conservation Proceedings and Discharge of Conservator. After the Closing,
the Conservator shall file such documents with the’ San Mateo Superior Court as are necessary to

~ advise the Court of the Closing of the transactions contemplated by the Plan and the other

_ Transaction Documents.

(@) After Closing, and at other times where the Conservator deems that significant
~ milestones in the implementation of this Rehabilitation Agreement have been reached, the
. Conservator will file with the Court his Status Report making public the progress that has been
. made toward conclusion of the conservation.

; (b) After the Closing and the consummation of the transactions set forth in this Plan,

+ including full performance of Schedule 2.6, the Conservator shall apply to the Court for an order

* concluding the Conservation Proceedings arid discharging the Commissioner as Conservator, but
- maintaining jurisdiction for the purpose of ensuring the enforcement of the Plan.

(© Any and all claims arising ouit of or related to this Plan or to any of the other
* Transaction Documents shall be heard and determinéd by the San Mateo Superior Court, which
shall have exclusive jurisdiction over any such disputes and shall have sole authority to
determine the scope and nature of any remedies to be granted in connection with such claims.

ARTICLE VIII
GENERAL PROVISIONS

Section 8.1. Termination. This Plan may be terminated prior to Closing only as follows:

(a) By the Conservator, if the Sah Mateo Superior Court does not grant the
. Conservator’s motion to approve the Plan, if any Governmental Authority that must grant a
requisite regulatory approval has denied approval of the transaction, or if any Governmental
Authority has issued an injunction prohlbltmg the transaction that has become ﬁnal and
nonappealable; or

(b) By the Conservator, upon his reasonable determination, that the financial
condition of CIC has materially deteriorated to the point that the Conservator will be unable to
pay the Reinsurer all amounts due under the' Reinsurance Agreement, and ther'ezifter retain
adequate free assets and sufficient cash flow to fund the anticipated costs of admlmstermg the
| Conservation Proceeding.

' b
: ©) In the event of the termination of this Plan pursuant to this Section 8.1, this Plan
~ shall thereafter become void and have no effect and no Person shall have any 11ab111ty or
* obligation to any other Person under this Plan or the other Transaction Documents, prov1ded
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however, that if this Plan is terminated as a result of the violation of this Plan by any f’erson, such
Person shall not be relieved of its liability for such violation. 1

Section 8.2. Expenses. All costs and expenses, including attorneys’ fees, incurred with
regard to taking possession of, conserving, conducting, and rehabilitating CIC (including the
pre-conservation costs of preparing to take possession of and conserving CIC, and all costs and
expenses, including attorneys’ fees, incurred by the Conservator and the CDI in bringing and
prosecuting the conservation proceeding and order, and incurred with regard to or in relation to
the Rehabilitation Agreement and Rehabilitation Order, including but not limited to, the costs of
or associated with the Independent Consultant as defined in Schedule 2.6, and otherwise dealing
with the business, conduct, and property of CIC under the provisions of Insurance Code sections
1010 et seq.) shall be paid out of the funds and assets of CIC. The Commissioner does not walve
or limit any right, authority, or discretion with respect to entitlement to costs, expenses or
compensation to be paid out of the assets of CIC under Insurance Code sections 1010 et seq. or
any other provisions of the Insurance Code or applicable law.

(@) If there are any unpaid outstanding invoices for expenses described in Section 8.2
hereof, such invoices shall be paid at Closing. CIC and its successors-in-interest shall pay any
additional invoices tendered after Closing and arising out of the Conservation (including the pre-
conservation costs of preparing to take possession of and conserving CIC, and all costs and
expenses, including attorneys’ fees, incurred by the Conservator and the CDI in bringing and
prosecuting the conservation proceeding and order, and incurred with regard to or in relation to
the Rehabilitation Agreement and Rehabilitation Order, including but not limited to, the costs of
or associated with the Independent Consultant as defined in Schedule 2.6, and otherwise dealing
with the business, conduct, and property of CIC under the provisions of Insurance Code sections
1010 et seq.).

(b) In the interest of expediting performance of this Rehabilitation Agreement, the
Conservator may commence the process of retaining the Independent Consultant and associated
experts provided for in Schedule 2.6, and may commence their work, prior to approval by the
Court of the Rehabilitation Order.

Section 8.3. Indemnification by Menzies and CIC with Respect to Third-Party Claims.
Menzies and CIC shall hold the Conservator harmless against, and pay, any and all claims made

by third parties, as such claims are suffered, sustained, incurred or required to be paid by the
Conservator resulting from the breach of any representation, warranty, covenant or agreement of
Menzies contained in or made pursuant to this Plan.

Section 8.4. Entire Plan. This Plan and the other Transaction Documents (including the
exhibits and schedules attached hereto and thereto) supersede all prior agreements,
understandings, negotiations and discussions, whether oral or written, of the Persons affected by
this Plan. There are no representations, promlses warranties, covenants or undertakmgs other
than those expressly set forth or referred to in this Plan, and the other Transaction Documents.

Section 8.5. Amendment. This Plan may be amended only by the Consérvator with leave
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~ communication required or permitted to be made hereunder shall be in writing and shall be

- prepaid and return receipt requested, or sent by facsimile transmission, as follows:

of Court upon a showing of good cause.

Section 8.6. No Assignment. None of the rights or obligations under this Plan or the other .
Transaction Documents may be assigned or transferred to or assumed by any other person,
except as expressly provided herein.

Section 8.7. Governing Law. This Plan shall be governed and construed in accordance
with the Laws of the State of California, including the Insurance Code, applicable to agreements
made and to be performed entirely within the State of California, without giving effect to the
principles of conflicts of law thereof, and jurisdiction and venue for any action arising under this g
Plan shall be in the San Mateo Superior Court. ‘ '

Section 8.8. Headings: Gender and Person. All section headings contained in this Plan are ,
for convenience-of reference only, do not form a part-of this Plan and shall not affect in any way
the meaning or interpretation of this Plan. Words used herein, regardless of the number.and
gender specifically used, shall be deemed and construed to include any other number, singular or
plural and any other gender, masculine, femlmne or neuter, as the context requlres

Section 8.9. Notices. Any notice, re_quest, demand, waiver, consent, approval or other

deemed given only if delivered by hand, or mailed by certified or registered mail with postage

(@) If to the Commissioner, the Conservator or CIC, to:

California Insurance Company in Conservation
c/o Conservation & L1qu1dat10n Office

100 Pine Street, 12 Floor San

Francisco, CA 94111 ‘

Attention: Joe Holloway, CEO

with concurrent copies to:

California Department of Insurance A
1901 Harrison Street, 6% Floor : ' |
Oakland, CA 94612 :
Attention: Kenneth B. Schnoll, Esq.

and to: |
Orrick, Herrington & Sutchffe LLP
400 Capitol Mall, Suite 300
Sacramento, CA 95814-4407
Attention: Cynthia Larson, Esq. i

(b) If to Menzies, to:
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(d)

(©

6515 North 159 Street
Omaha, NE 68116

with concurrent copies to:
DLA Piper, LLP

555 Mission Street, Suite 2400
San Francisco, CA 94105 -

Attention: Shand S. Stephens, Esq.

If to AUI, to:

10805 Old Mill Road
Omaha, NE 68154
Attention: Alan Quasha

with concurrent copies to:
DLA Piper, LLP |

555 Mission Street, Suite 2400
San Francisco, CA 94105

Attention: Shand S. Stephensf,' Esq.

If to AUCRA, to:

10805 Old Mill Road
Omaha, Nebraska 68154
Attention: Jeffrey A. Silver

with concurrent copies to:
DLA Piper, LLP

555 Mission Street, Suite 2400
San Francisco, California 94105

Attention: Shand S. Stephens, Esq.

If to Reinsurer, to:

with concurrent copies to:
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or to such other address as may be demgnated by a party by written notice to the other parties.

+ Such notice, request, demand, waiver, consent, approval or other communication will be deemed
. to have been given as of the date so delivered, sent by facsimile (with confirmation of receipt) or

mailed.

Section 8.10. Severability. If any prc}vision of this Plan is held by a court of competent
jurisdiction to be invalid, illegal or unenforceable, the remainder of the provisions of this Plan

' shall remain in full force and effect. C

Section 8.11. Non-Liability of the Conservator and Commissioner. The Commissioner,

. acting in his capacity as Conservator of CIC or in any other official capacity, shall have no

liability whatsoever, in any capacity, for any acts or omissions arising out of or related to this
Plan, or to the conservation of CIC, or to alleged acts or omissions during the conservation of
CIC. In addition, the Commissioner, acting in his capacity as Conservator or in‘any other

" capacity, shall have no obligation or liability whatsoever, in any capacity, to indemnify Cedants,

Menzies or the Reinsurer, or any officer, director, employee or agent thereof, for any claims,

. actions, demands, suits, losses, liabilities, expenses or costs (including attorneys’ fees) asserted

against any of them, or their officers, directors, employees or agents, including but not limited to
those arising out of or related to this Plan, or to the conservation of CIC, or to alleged acts or

* omissions during the conservation of CIC. The State of California is not a party to this Plan and
~ shall have no liability with respect to this Plan or the conservation of CIC, or any acts or

omissions during the conservation of CIC.

IN WITNESS WHEREOF the Conservator executes and adopts th1s Plan by and on

~ behalf of CIC, as of the day and year first above written.

RICARDO LARA, Insurance
Commissioner, in his capacity as
Conservator of California Insurance
Company and not in his individual capacity

oo Hollbumn

Jos . Holloway
Defu Conservator
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SCHEDULE 2.6

TERMS FOR SETTLING PENDING AND SUBSEQUENT LITIGATION
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PROCEDURE FOR SUBSEQUENT LITIGATION.......covccovoesorseesieesvresserseree 14
ADDITIONAL TERMS.....ooo oo oo ereeees e R e 15

I.  DEFINITIONS

The following definitions are for use solely in this Schedule 2.6 and Section 2.6 of the
Rehabilitation Plan that references it. For purposes of this Schedule 2.6 and Section 2.6, to the
extent the definitions below may differ from those in the Rehabilitation Plan, the Definitions

in this Schedule 2. 6 control

1.

“Affiliate” means any corporation or other business that owns, is owned by, or shares
common or substantially common ownership or management with the Company,
including, but not limited to, Applied Underwriters, Inc.; Applied Underwriters Captive
Risk Assurance Co., Inc.; Applied R1sk Services, Inc.; Applied Risk Setvices, Inc. of
New York; Contlnental Insurance Company, Contmental National Indemnity;
Pennsylvania Insurance Company; and North American Casualty Company

“Cal Retro Plan” means the Cahforma Retrospective Rating Plan published by the
WCIRB.

“CIC Guaranteed-Cost Premium” means the premiums set pursuant to the filed rates for
the Company’s Guarantéed Cost Policy-over the term of the Policy, calculated as the
Policyholder’s manual rates applied to the payroll of each classification, adjusted for
schedule credits and debits and the Policyholder’s experience modification factor,
waivers of subrogation, and any premium for employer liability increaséd limits. Insofar
as the approved rate includes premium taxes and assessments they are mcluded in CIC
Guaranteed-Cost Premium.

i
!
]
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10.

11.

12.

13.

14.

15.

16.

17.

18.

“Claimant” means a Party to Pending Litigation or Subsequent Litigation who is
asserting or may assert an interest in that Proceedmg contrary to the interest of the
Company, its Affiliates, or its Successors.

“Claims-Handling Expert” means a Qualified Expert retained by the Independent
Consultant.

“Closed Out” means a Pelicy for which Policyholder has no future liability to the
Company, including to its Affiliates. Obligations related to coverage for employees under
a Closed Out Policy remains in effect.

“Company” means the California Insurance Company, in conservation pursuant to
November 4, 2019, order of the Superror Court of San Mateo County.

“Conservation Court” means the Sari Mateo County Supe'rior Court.
“Conservation Date” means November 4, 2019.

“Conservator” means the Députy Insurance Commissioner and Deputy Conservator of
the Company pursuant to the Order of Conservation.

i
1

“Days” means calendar days.
“Election” means a Claimant’s choice to exercise one of the options specified in
Article II, below, or a Claimant’s failure to timely exercise one of the optlons specified

therein.

“IBNR Reserves” means reserves for claims incurred but not reported.

“Incurred Losses,” as used in this Schedule 2.6, means the sum of claim payments, case

reserves on reported claims, allocated loss adjustment expenses, and IBNR Reserves.

“Independent Consultant” is the person or firm designated to perform the duties specified
below.

“Order of Conservation” means the “Order Appointing Insurance Commissioner as
Conservator and Restraining Order” issued and filed by the Conservation Court on the
Conservation Date. '

“Overpayment” and “Overpaid” refer to payment, reserving, or both on a workers’
compensation claim where the sum of the amount paid and the amount reserved exceeds
the amount that should be paid or reserved, or has been paid or reserved in accordance
with California law and accepted clalms adjustment practices.

“Party” means a plaintiff, petrtroner appellant (including, but not lrmlted to, appellants
before the Administrative Hearing Bureau of the California Department of Insurance),
defendant, respondent, appellee, intervenor, or real party in interest.
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19.

20.

21.

22.

23.

24,

25.

26.

217.

28.

29.

30.

“Pending Litigation” means a Proceeding pending on the Conservation Date.
“Person” means any natural person or group of natural persons, association, organization,

business trust, partnership, limited liability company, or corporation, or any affiliate
thereof. '

“Policy” means a workers’ compensation insurance policy written to cover, in whole or
in part, employees in California, Connecticut and New York and issued on or before
June 28, 2018.

“Policyholder” means (a) any Persoﬁ that is named as an insured under a Policy or (b) any

Person other than the Company or an Afﬁhate who is named as a party to an RPA in connection

with a Policy.

“Proceeding” means a matter brought ini any state or federal court, before the
Commissioner, or in an arbitration, in which a Claimant is a Party and is asserting a claim
against, or defending against a claim by, the Company, its Affiliate, or a Successor
regarding a Policy or RPA. For purposes of this Schedule 2.6, an action on a promissory
note or other document brought in whole or in part to collect money that the Company,
its Affiliate, or a Successor claims to be due, or to have been due, in whole or in part,
under a Policy or an RPA is deemed to be “regarding a Policy or an RPA.”

“Pure Premium Rate” means the approved fixed-cost pure premium rate filing published.

by the WCIRB on the effective date of the policy.

“Qualified Expert” means a person who possesses special knowledge, skill, experience,
training, or education sufficient to qualify them under Evidence Code section 720 as an
expert in the field for which they have been selected to provide expert services under the
terms of this Schedule.

“Redundant” refers to a case reserve that has been set at an amount greater than a
reasonable actuarial estimate of the amount necessary to pay the ultimate settlement
value of a workers’ compensation claim.

“Rehabilitation Order” has the meanmg assigned to it in the Conservator’s Rehabilitation
Plan for CIC.

“Reserves Expert” means an actuary, who is a Fellow of the Casualty Actuarial Society
retained by the Independent Consultant. :

“Restitution Amount” means the Option 1 Restitution Amount, Optlon 2 Restitution
Amount, or Option 3 Restitution Amount as prescrlbed in Articles III, IV and V,
respectively, and as adjusted pursuant to the provisions of Article VII. The Restitution
Amount may be negative where it is.determined that the Claimant has a net liability to
the Company pursuant to Article III, Section 4, Article IV, Section 6, or' Artlcle vV,
Section 5.

Lo
“RPA” means a Reinsurance Participation Agreement issued by an Affiliate in
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31.

32.

33.

34.

35.

connection with a Policy covering California employees.
“Settlement Offer” means the written offer specified in Article II, below.

“Subsequent Litigation” is a Proceeding brought after the Conservation Date by the
Company, its Affiliate, or a Successor or a claim asserted by a Policyholder deemed
eligible to be a Claimant pursuant to Article 8, Section 2 of this Schedule.

“Successor” means an assignee or other successor in interest of a promissory note or
other evidence of indebtedness or obligation of a Policyholder where the indebtedness or
obligation arises or arose in connection with an RPA.

“Total Payments” means the sum of all payments made by or oni behalf of a Claimant and
its affiliates for workers’ compensation coverage, whether denominated premiums,
collateral, fees, deposits, assessments, premium taxes, commissions, adjustments, or
other terms, for or in connection with a Policy or an RPA. “Total Payments™ shall not
include any payments by Claimant and its affiliates for payroll processing services.
“Total Payments” shall not include any payments for “Stop Gap” insurance.

“WCIRB” means the Workers” Compensation Insurance Rating Bureau of California.

II. POLICYHOLDERS’ OPTIONS TO SETTLE LITIGATION

. Every Claimant will be offered an of)portunity to make an Election to settle any Pending

Litigation or Subsequent Litigation to which it is a Party. Election shall be made by
exercising in writing and submitting:to the Conservator a notice of election to settle under
“Option 1,” “Option 2,” or “Option 3,” as defined in Article III, Article IV, and

Article V, respectively. These options are available exclusively to a Claimant Party to
Pending Litigation or to Claimants in Subsequent Litigation. The Company is not
expected or required to offer these options to any other Person. The availability of these
options shall not be construed as an admission.of liability, and it is the intent of the
Conservator that neither the existence of the options nor the acceptance of any option by
particular Claimants shall be admissible for any purpose against the Company or its
Affiliates.

A Claimant may, either by express declination of the written offer or by failing to act
within the prescribed time, decline to settle under any of the options specified here, in
which case that Claimant remains at liberty to pursue against the Company, its Affiliate,
or their successor in interest its claims after the termination of the conservatlon or such
earlier date that the Conservator may specify.

Except as otherwise specified in this paragraph, upon election of Optlon 1, Option 2, or
Option 3, the Policy that is the subject of the Pending Litigation or Subsequent Litigation
will be Closed Out. Nothing herein shall be deemed to affect the obhgat;ons of the
Company or the Reinsurer owed to any injured employee, or otherwise related to
coverage, under a Policy.
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III.. OPTION 1

. Option 1 is available to any Claimant who purchased a Guarantéed Cost Policy from the

Company under its EquityComp or SolutionOne programs-and who also executed an
RPA.

. The Claimant that elects Option 1 will be entitled to its “Option 1 Restltutlon Amount,” »

calculated as follows
a. The Total PaymentS'

b. Minus the CIC Guaranteed- Cost Premium, using the audited payroll and rates set
forth in the Policy; .

c. Minus related Continental National Indemnify Company Guaranteed-Cost
Premium, using audited payroll and rates set forth in the policy. -

1
l

. Ifthe result of the calculation prescribed in Section 2 of this Article is pdsi‘tive"tﬁe

Company shall pay, or cause to be paid, to the Claimant the Optlon 1 Restltutlon
Amount.

. If the result of the calculation prescﬁbed in Section 2 is negative, the Company may

collect that amount, converted to a positive number. In no case may the sum of the Total
Payments prior to the collection authorized in this Section plus the collection authorized
in this Section exceed the CIC Guaranteed Cost Prcmium.

. Claimant shall not be lia‘ble‘ for, and neither the Company, its Affiliates, nor a Successor .

shall seek to collect, any amounts in.excess of the collection authorized in Section 4.

. Whether or not the Claimant executed an RPA, the Claimant electing Option 1 will not be

liable for, and neither the Company,:its Affiliates, nor a Successor will be entitled to
collect, any charges under the RPA.

IV. OPTION 2

. Option 2 is available to any Claimant who purchased a Guaranteed Cost Poliéy from the

Company under its EquityComp or SolutxonOne programs and who also executed an
RPA.

. The Claimant that elects Option 2 will be entitled to its Option 2 Restitution Amount,

calculated as Total Payments minus the Retrospective Premium 'that would have been
operative at the time of the Policy’s inception: '

a. The Retrospective Premium is calculated as the sum of the Cal Retro Plan
California Standard Premium and the Non-California Standard Premium,
multiplied by the sum of the Expense Ratio and the Insurance Charge, that
quantity added to Incurred Losses and Incurred Allocated Loss Adjustment

t
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Expenses, subject to a Minimum and Maximum Cost.

b. The California Standard Premium is defined as:

i. The actual payroll by class code;

ii. Multiplied by the rate per $100 for that class code, as specified in the filed
and approved WCIRB pure premium rates operative at the time of the
Policy’s inception;

iii. Multlphed by the Experience Modification Rating (Xmod) for the Policy .
operative at the time of the Policy’s inception;

iv. Multiplied by 1.15;

v. Summed across all class codes for all-Policies. If the Claimant has more
~ than one RPA, each RPA is calculated separately. If the Claimant had an
extension from one agreement, the original and extension years are
calculated together.

c. The Non-California Standard Premium is defined as the workers’ compensation
insurance premium for risks with exposures outside California, determined on the
basis of the insurer’s authorized rates, by classification and by state, any
applicable experience modifications, and any other authorized premium charge
applicable, excluding premium discount.

d. The Expense Ratio is taken from the WCIRB’s Quarterly Experience Report as of
December 31, 2019, calculated by subtracting the page 5 accident year loss and
ALAE ratio from the page 6 combined ratio averaged by weighting on the
Standard Premium average of each policy’s expense ratio.

e. The Insurance Charge is taken from the WCIRB Table ML in effect at the
inception of the first Policy,

i. using the Ultimate Loss Group column determined from Section 1 of
Schedule 1 of the RPA (intended to reflect expected losses during
the three-year term of the RPA) and

ii. The Entry ratio deterrnined by

@) dividing the Maximum Loss and ALAE Ratio, taken from
Section 2 of Schedule 1 of the RPA (referred to therein as “Cumulatlve
Aggregate Limit”)

(2) by the Expected Loss and ALAE Ratio, calculated by dividing the
CIC Permissible Loss and LAE Ratio, taken from CIC’s filed and
approved Workers’ Compensation Insurance — Rate Filing Form for the
relevant period, by 1.1 to take into account unallocated 1dss adjustment
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expenses (ULAE). o !

(3)  For policies with a Minimum Loss and ALAE Ratio in addition to
a Maximum Loss and ALAE Ratio, a corresponding calculation shall be
made to reflect the expected portion of losses below the Minimum,
which will be subtracted from the provision for losses above the
Maximum in the calculatlon of the net Insurance Charge.

f. Case Incurred losses and Incurred ALAE are determined by summing the Total
Incurred column from the most recent Analysis of Ultimate Clalms Costs section
of the Plan Analysis.

3. For purposes of the calculation pres:cribed in Section 2 of this Article, “Actual Losses”
means Paid Losses plus Case Reserves plus IBNR Reserves, as follows.

a.

“Paid Losses” means amounts recorded pa1d on and attributable to claims under
the Claimant’s Policy, including amounts paid under an RPA, subject to the
provisions of Article VII.

“Case Reserves” means any reserves maintained by the Company for losses or
loss adjustment expenses attributable to the Claimant’s claims at issue in the
Pending Litigation, subject to the provisions of Article VII, Section 1.

IBNR Reserves shall be calculated from CIC’s 2009 through 2018 Annual
Statements, Schedule P, Part 1, for direct and assumed loss payments (column 4),
direct and assumed defense and cost-containment expenses (DCC) (column 6),
direct and assumed losses unpaid — case basis (column 13), and direct and
assumed DCC unpaid (column 17), as follows:

1.

ii.

1il.

The direct and assumed loss and DCC case incurred for each accident year
2009 through 2018 is calculated by summing the data taken from the four
columns specified in the preceding paragraph c, above, which will .
represent the diagonals of the direct and assumed loss and DCC case
incurred data triangle, with the 2018 Annual Statement data being the
bottom-most diagonal.

Age-to-age loss and defense and cost-containment eXpeﬁses (DCC) loss
development factors.for each accident year are derived by dividing the
case incurred figure calculated as specified in subparagraph 1 of this
paragraph c, above, for a given accident year at a given maturlty by its
equivalent at the prior maturity, producing-averages of the age-to-age
factors by maturity upon which the development pattern up to 120 months
are determined.

The ultimate tail factor at 120 months is calculated from !the 2018 Annual
Statement, Schedule P, Part 1, as the average, for acc1dent years 2009,

2010, and 2011, of 1 plus ‘
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(1) the sum of the direct and assumed losses unpaid — bulk and IBNR
(column 15) and the direct and assumed DCC unpaid - bulk and
IBNR (column 19)

(2) divided by the corresponding case incurred loss and DCC figure at the
bottom of the corresponding data triangles. '

(3) The calculated tail factor for accident year 2010 is adjusted to 120
months by dividing by the selected 108-120 month age-to-age
development factor.

(4) The calculated tail factor for accident year 2011 is adjusted to 120
- months by dividipg by the selected 108-120 month and 96-108 month
age-to-age development factors.

iv. The final age-to-ultimate development factors are determined by
multiplying the various age-to-age factors from subparagraph ii of this
paragraph c by the selected 120-month ultimate ta11 factor from
subparagraph iii of this paragraph c.

v. The specific age-to-ultimate factor for a given policyholder will be
the factor from subparagraph iv of this paragraph c, above, which
corresponds to the midpoint between the given policy effective and
expiry dates.

vi. The IBNR provision prior to discount, as specified below in
subparagraph vii of this paragraph c, will equal the specific age-to-
ultimate development factor minus 1.0, multiplied by the sum of the
policyholder’s paid losses and case reserves.

vii. The IBNR provision shall be discounted to reflect an investment yield
of 2.7% per year, which reflects the returns realized by CIC and
property- casualty insurers for 2010 through 2019, by mult1p1y1ng the
IBNR provision prior.to discount in subparagraph vi of this paragraph
¢, above, by 0.9, which reflects the 2.7% annual investment y1e1d
applied to loss payment pattems.

d. - Paid losses and reserves shall be determined as of the June 30 or;
December 31 closest to and prior to the date when the final version of the
templates are made public pursuant to Article VI, Section 1. ’

4. If the result of the calculation prescribed in Section 2 of this Article is pos1t1ve the
Company shall pay, or cause to be paid,.to the Claimant the Option 2 Restitution
Amount. '

i
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5. If the result of the calculation prescribed in Section 2 of this Auticle is negative, the
Company may collect that amount, converted to a positive number, but in no case may
the sum of the Total Payments prior to the collection authorized in this Article plus the

collection authorized in this Section,exceed the result of the calculation prescribed in
Section 2.a through 2.b.v of this Article.

6. Ifthere is a dispute regarding how the Cal Retro Plan is properly applied to the
Claimant’s Policy, that dispute shall be resolved by the Independent Consultant,
whose determination will be final and non-reviewable.

V. OPTION3

1. Option 3 is available to any Claimant who purchased a Guaranteed Cost Policy from the
Company under its EquityComp or SolutionOne programs and who also executed an
RPA.

2. The Claimant that elects Option 3 wi;ll be entitled to its “Option 3 Restitution Amount,”
calculated as follows:

a. The Total Payments;

b. Minus the “Final Cost” as prescribed in the “Scenario Worksheet” for Cumulative 3-
Year Program Amounts on the Claimant’s “Workers’ Compensation Program Summary
& Scenarios”. Locate the equivalent “Ultimate Claims Cost” for Claimant’s Actual Loss
Ratio by dividing the Estimated LPCA by the Actual LPCA and multiplying that by the -
Actual Losses. Use the result to interpolate the Worksheet’s equivalent “Ultimate
Claims Cost” to determine the “Final Cost.” Adjust that result for the Claimant’s
change in Actual LPCA over Estimated LPCA as well as the period of the Claimant’s
actual Active Term if other than 36 months.

3. For purposes of the calculation prescribed in Section 2 of this Article:

a. Any case reserves maintained by the Company on the Conservation Date and
attributable to the Claimant’s claims at issue in the Pending Litigation shall be
treated as losses, subject to the provisions of Article VII;

b. IBNR Reserves, computed ats for Option 2, shall be treated as losses, subject
to the provisions of Article VII;

c. Recorded paid losses shall be treated as losses, subject to the provisions of
Article VII; and

d. Paid losses and reserves shall be determined as of the June 30 or December
31 closest to and prior to the date when the final version of the templates are
made public pursuant to Article VI, Section 1. _ |

4. If the result of the calculation prescribed in Section 2 of this Article is poisitive, the
Company shall pay, or cause to be paid to the Claimant, the Option 3 Relstitution
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Amount.

. If the result of the calculation prescribed in Section 2 of this Article is negative,

the Company may collect that amount, converted to a positive number, but in no
case may the sum of the Total Payments prior to the collection authorized in this
Section plus the collection authorized in this Section exceed the result of the
calculation prescribed in Sections 2 and 3 of this Article.

. If there is a dispute regarding how the RPA is properly applied to the Claimant’s

Policy, that dispute shall be resolved by the Independent Consultant, whose
determination will be final and non-reviewable.

V1. PROCEDURE FOR SETTLEMENT OFFERS AND ELECTIONS

. The Independent Consultant shall adopt templates prescribing how the Option 1,

Option 2, and Option 3 Refund Amounts will be calculated.- The templates shall prescribe
each data element of the-calculation and the formulas for combining the data elements
into refund amounts. The Independent Consultant shall commence work on these
templates upon appointment. Adoption of the templates shall be as follows:

a. Not later than 30 days after commencing its duties, the. Independent Consultant
shall make public draft templates prescribing how the Option 2 Refund Amount
and the Option 3 Refund Amount will be calculated;

b. Not later than 15 days after the draft templates are made public, any person may
offer comments on the draft templates; and

c. Not later than 60 after commencing its duties, the Independent Consultant shall
make public the final versions of the templates. The Independent Consultant
may, with the approval of the Conservator, extend this 60-day périod. The
Independent Consultant’s determination of the templates shall be final.

. Beginning not more than 10 days after the final versions of the templates are made

public, and completing no more than 30 days after the final versions of the templates are
made public, the Company shall submit to the Independent Consultant a data file for each
Pending Litigation and Subsequent Litigation matter, specifying the values prescribed by
the templates. The values the Company submits for case reserves and paid losses shall be
the values on the Company’s books-as of the June 30 or December 31 closest to and prior
to the date when the final version of the templates are made public pursuant to Article

V1, Section 1, which the Company may not dispute in a review conducted pursuant to
Article VIL

. Simultaneous with submission of the data file prescribed in Section 2 of this Article, the

Company shall provide-a copy of the data file to each Claimant and its counsel in the
Pending Litigation or Subsequent Litigation matter. Each Claimant may, within 15 days
of receipt of the data file, dispute the data contained in the file. Any such dispute shall be
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.in writing, may include supporting evidence, and shall be simultaneousl;y provided to the

Company. At this stage, loss reserves and paid claims may not be challenged as they are .
subject to separate challenge under Article VII. Other values (e.g., premium and other
amounts paid, payroll, experience modification factors, and schedule credits and debits)
may be challenged in the dispute provxded for in this Section. The Company, acting
through its pre-conservation manageément, may, within 15 days of receipt of the dispute,
submit a written answer to the Independent Consultant, with a simultaneous copy to the
Claimant. The Independent Consultant may request from the Company, and the
Company, acting through its pre-conservation managerent, shall provide any
information necessary to resolve such a dispute. The Independent Consultant.shall set
forth in the settlement offer prescribed in Section 4 of this Article its determination of

_each disputed item, and the Independent Consultant’s determlnatlon of such disputes

shall be final.

. Within 30 days of latest submission prescribed in Section 2 or permitted in Section 3 of

this Article, the Independent Consultant shall submit to the Conservator, a written
Settlement Offer to each Claimant, which the Conservator shall promptly tender to each
Claimant. The Settlement Offer shall explain the Claimant’s Election options, including
the option not to settle Pending Litigation or Subsequent Litigation, and shall include the
Independent Consultant’s calculation of the Claimant’s prospective restitution from, or
liability to, the Company under Option 1, Option 2, and Option 3. The Settlement Offer

‘shall also explain the Claimant’s rights to obtain a Request for Claim Information and

Review of Incurred Losses pursuant to Article VII. The Settlement Offer shall also

~ explain to the Claimant that, if either party fails to make payment as specified in this

Schedule 2.6, its sole and exclusive remedy is to seek enforcement of the Rehabilitation
Order and the transactions entered into thereunder in the Conservation Court.

. Each Settlement Offer under Option: 1, Option 2, and Opt1on 3 shall provide for the

payment of interest as follows:

a. Ifthe Restitution Amount is positive, CIC shall pay interest to the Claimant, over
the period from the dollar-average date of Total Payments made to the date the
Restitution Amount is paid, Wthh shall be de51gnated in the offer, at 2.7%,
compounded annually.

b. If the Restitution Amount is negative, CIC shall collect interest from the
Claimant, over the period from the dollar-average date of Total Payments due to
the date the Restitution Amount is paid, which shall be designated in the offer, at

2.7%, compounded annually

. The Settlement Offer shall specify a date, not later than 30 days after the date of the

Settlement Offer, by which the Claimant to whom it is addressed may make the Election.
If the Claimant has requested a Review of Incurred Losses, the period.for Election shall
be extended as specified in Article VII, Section 4. Failure to make a timely Election shall
be deemed declination of the Settlement Offer. A Claimant may request} and the
Conservator may, in his discretion, grant a reasonable extension of the penod for the
Claimant to make the Election. ~ ~
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f 7. The Company shall, within 30 days of the Election, pay, or cause to be paid, the amount
to which the Claimant is entitled. If the Company is entitled to receive payment from the
Claimant under the Election, the Cldimant shall make that payment within 30 days of the
Election or such further date as the Conservator may permit. The Conservator may, upon
a showing of hardship, prescribe such additional period, not to exceed 120 days, for a
Claimant to make the payment prescribed in this Section. If the Company fails to make
payment as specified in this Schedule 2.6, Claimant’s sole and exclusive remedy is to
seek enforcement of the Rehabilitation Order and the transactions entered into thereunder
in the Conservation Court.

8. Inmaking an Election, the Claimant shall itrevocably submit to the jurisdiction of the
San Mateo Court in the Conservation Proceeding.

VII. REVIEW OF INCURRED LOSSES
1. Request for Claim Information

a. Any Party who is a Claimant in Pending Litigation or Subsequent Litigation and
contends that payments or case reserves are Redundant may make a written
Requést for Claim Information.

i. The Request for Claim Information shall be made to the Company, with a
copy to the Independent Consultant.

ii. The Request for Claim Information shall specify the claim number or, if
the Claimant cannot provide the claim number, sufficient other
information necessary to identify the claim.

iii. The Request for Claim Information may be made at any time after the
Rehabilitation Plan’s ‘Effective Date and shall be made no later than 14
days after receipt of the Settlement Offer prescribed in Article VI. The
Independent Consultant, with the approval of the Conservator, may
extend the foregoing deadlines in this paragraph for good cause.

b. Inresponse to a Request for Claim Information, the Company shall provide to the
requesting Claimant at the Company’s expense a loss run, a complete copy of the
claim file, and, to the extent not included in the claim file, a copy of every email,
memo, or other document pertaining to the setting of reserves for each requested
claim. '

c. The requested information shall be provided to the Claimant witﬁin 30 days of the
date the Request for Claim Information was transmitted to the C(i)mpany. If more
than three claims are specified in the Request for Claim Information, the
Independent Consultant may grant the Company additional time to provide the
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information.

d. A Claimant need not make a Request for Claim Information to be entitled to make
a Request for Review of Incurred Losses.

2. Request for Review of Incurred Losses

a. Any Party who is a Claimant in Pending Litigation or Subsequent Litigation and
contends that any claim was-Overpaid case or that case reserves on a claim are
Redundant as of the June 30 or December 31 closest to and prior to the date
when the final version of the templates are made public pursuant to Article VI,
Section 1, may make a written Request for Review of Incurred Losses.

b. The Request for Review of Incurred Losses shall be made to the Independent
Consultant; with a copy to the Company.

c. The Request for Review of Incurred Losses shall be made no later than 14 days
after receipt of the Settlement Offer prescribed in Article VI or, if a Request for
Claim Information is made, within 30 days of receipt of the complete response
to the Request for Claim Information. Multiple Requests for Review of Incurred
Losses may be made for different claims, provided that each request is made
within 30 days of receipt of the complete response to the Request for Claim
Information pertaining to that claim. For good cause, the Independent‘
Consultant may grant the Claimant additional time to make a Request for
Review of Incurred Losses.

d. The Request for Review of Incurred Losses shall specify the claim number or, if
the Claimant cannot provide the claim number, sufficient alternative information
necessary to identify each claim to which the request pertains.

e. The Request for Review of Incurred Losses shall specify whether the request is
for a review of case reserves, of claim payments, or both.

f. The Request for Review of Ihcurred Losses may, but is not required to, contain
argument why the Claimant contends the case reserves are Overstated or the
reserves are materially Redundant, and may, but is not required to, be
accompanied by a statement of opinion by a Qualified Expert retalned by and at
the expense of the Claunant

3. Review of Incurred Losses-

a. Where the Request for Review of Incurred Losses alleges that a clalm was
Overpaid, the review shall be limited to reviewing the claim ﬁles for instances of
failure to comply with the following claim-handling standards, based on evidence
in the claim file and reasonable inferences from that evidence: °

i. Amount paid or settlement not supported by the injury documented in the
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claim file or is otherwise unreasonable;

ii. Inadequate inquiry into whether the claim arose out of anfd in the course
and scope of employment in accordance with Labor Codeé section 3600 et
seq.;

iii. Impairment rating that is not supported by admissible evidence;

iv. Authorization of treatment that is inconsistent with Medical Treatment
Utilization Schedule unless adequately rebutted by credible medical
evidence;

v. Failure to pursue apportionment;
vi. Failure to pursue evidence of a fraudulent claim; or

vii. Failure to pursue subrogation.

b. The Independent Consultant shall retain the services of such Qualified Experts as
are necessary to determine whether the claim was Overpaid or the case reserves
are Redundant. ‘

c. When determining whether claims were Overpaid or case reserves are
Redundant, the Independent Consultant may take into consideration any expert
opinions that have been submitted, including those of the retained Qualified
Experts, those submitted by the Company, and those submitted by the Claimant,
but the determination shall reflect the independent judgment of the Independent
Consultant. The payments made and reserves set by the Company shall be given
no more or less weight than any other expert opinion. '

d. Within 30 days of receipt of a Request for Review of Incurred Losses, the
Independent Consultant shall issue a written decision determining, as to each
claim, whether the claim was Overpaid and whether the case reserves are
Redundant. If the Independent Consultant determines either that the claim was
Overpaid or case reserves are Redundant, the Independent Consultant shall
determine the amounts by which the claim was Overpaid or the reserves are
Redundant and shall revise the Option 2 Restitution Amount and the Option 3
Restitution Amount accordingly. The Independent Consultant’s determination of
the Review of Incurred Losses and of the Restitution Amounts shall be final.

4. Revised Settlement Offer

a. Ifa Claimant makes a timely Request for Review of Case Reserves or Request for
Review of Claims Files pursuant to this Article, the time for Claimant to make an
Election shall be tolled during the period of the requested review: or reviews.

b. Upon issuance of the Independent Consultant’s decision and determination of
revised Restitution Amounts, if'any, pursuant to Section 3.d of this Article, the
Independent Consultant shall tender to Claimant a revised Settlement Offer giving
written notice of the Restitution Amounts as they may have been revised. If the
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review of Incurred Losses results in any change in paid losses or reserves, the
remaining components of Incurred Losses shall be adjusted accordingly. If the
review of Incurred Losses results in any change in the Restltutlon Amount, the
adjusted amount shall also reflect any reduction of other expenses, such as
premium taxes and assessments, that are calculated as a percentage of premium.

c. Arevised Settlement Offer shall give Claimant 30 days to make an Election. A
Claimant may request, and the Conservator may, in his discretion, grant a
reasonable extension of the period for the Claimant to make the Election.

VIII. PROCEDURE FOR SUBSEQUENT LITIGATION

. No later than 60 days after the Rehabilitation Plan’s Effective Date, the Company shall
provide the Conservator a Schedule of Subsequent Litigation and Potential Subsequent
Litigation listing the policies on which it, an Affiliate, or a Successor has asserted, or may
believe it has a right to assert, the right to bring Subsequent Litigation. The schedule shall
identify the policyholder and the identities of the obligee and obligor. The schedule shall
state the following as to each policy: policy dates; the amounts and dates paid as
premiums, collateral, or other payments; the amount the Company, its Affiliate, or a
Successor claims is due and to whom; and the dates on which demands may have been
made for payment and the amounts demanded.

. Any potential Claimant who is not presently a Party to Pendlng Litigation may file a
Notice of Claim with the Conservator within 60 days of the publication of the Notice
provided for in Rehabilitation Plan, Section 3.1. The Conservator shall confirm that the
Policyholder was Party to an RPA that had not been Closed Out as of the Conservation
Date. Upon the Conservator’s determination, the Conservator shall give notice to the
Policyholder and CIC that the Policyholder shall be treated as a Claimant and eligible for
Subsequent Litigation under this Schedule 2.6.

. No Subsequent Litigation may be initiated if it has not been identified in the Schedule of
Subsequent Litigation and Potential. Subsequent Litigation or been designated as eligible
for Subsequent Litigation pursuant to Section 2 of this Article.

. Any Subsequent Litigation, other than that described in Section 2 of this Article, must be
initiated no later than 45 days after the Schedule of Subsequent Litigation has been
tendered to the Conservator. Thereafter, all rights of the Company, its Affiliates, and any
Successors under such policies shall be extinguished, except in the form of a
counterclaim the Company, its Afﬁhate or a Successor may have in litigation initiated
by an adverse party.

. In any Subsequent Litigation, the Claimant shall be entitled to the election of options

provided in Articles II through V, including the review of case reservesxand claim
payments provided in Article VIL
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IX. ADDITIONAL TERMS

1. The Conservator shall, after consultation with the Company’s pre-conservation
management, and any other persons he deems appropriate, appoint the Independent
Consultant, who shall commence the duties prescribed under this Schedule 2.6 within 60
days of the Rehabilitation Plan’s Effective Date.

2. The Independent Consultant shall have the following qualifications:
a. He or she shall have expertise in the following fields:

i. Actuarial science as applied to workers’ compensation retrospective rating
programs; and '

ii. Financial management of a workers’ compensation retrospective rating
program. )

b. He or she shall be familiar with insurance-industry accounting rules and practices
as they apply to the workers’ compensation line of business.

c. He or she shall be familiar, or able to obtain timely familiarity, with information
systems maintained by CIC and containing data required to perform the duties of
the Independent Consultant.i This expertise may be established by having an
identified expert on such systems to whom the Independent Consultant would
have demonstrated availability.

d. He or she shall, as a part of a firm or firms with which he or she is associated, or
by demonstrated availability on a contract basis, have available persons (i)
qualified to serve as the Claims Handling Expert and (ii) qualified to serve as the
Reserves Expert. '

e. “Demonstrated availability,” as used in this Article, may be established by
affirmative representations by the person confirming his or her availability and
willingness to perform the duties specified.

3. The Independent Consultant shall appoint the Reserves Expert, who shall be a Qualified
Expert in setting reserves for workers’ compensation claims, and the Claims-Handling
Expert, who shall be a Qualified Expert in adjusting workers’ compensation claims.

4. The Independent Consultant and every person he or she may appoint or retain to
provide services under this Schedule 2.6 shall be a disinterested person satisfying the
following criteria. -
. l
a. Neither he or she, nor any firm in which he or she has an employment position or
an ownership interest, shall have provided any services to the Company or an
Affiliate in the five years preceding his or her appointment pursuant to this
Article. He or she shall agree, as a condition of appointment, not to accept any
employment and not to contract for professional services with the Company or an

Page 16



Affiliate for three years followmg completion of his or her serviées under this
Schedule 2.6.

b. Neither he or she, nor any firm in which he or she has an employment position or
ownership interest, shall have provided any services to any Claimant, or any
person who has provided professional services to a Claimant, in the five years
preceding his or her appointment pursuant to this Article. He or she-shall agree,
as a condition of appointment, not to accept any employment and not to agree to
contract for professional services with any Claimant, or any person who has
provided legal services to a Claimant, for three years following completion of his
or her services under this Schedule 2.6.

. Neither the Company nor the Claimant may have any substantive ex parte

communications with the Independent Consultant or any person appointed by him to
provide services under this Schedule 2.6. Written communications shall reflect that the
opposing party (Company or Claimant) received a timely copy of the communication.
Oral communications shall be memorialized by an email to the other party, with copy to
the Independent Consultant or his or her appointee, summarizing the full substance of the
communication. An adverse party shall be afforded timely opportunity to respond to the
substance of such a written or oral communication.

. The Company and a Claimant may, with the approval of the Independent Consultant,
agree to vary the calculations prescribed in Articles III, IV, or V.

. All costs of the Independent Consultant, the Reserves Expert, and the Claims-

Handling Expert shall be paid by the Company until such time as the Company is
redomesticated. Thereafter, any such costs shall be paid by the Reinsurer selected
pursuant to the Rehabilitation Plan.

. The Company and any Affiliate or Successor that is a Party or asserts a right against the

Claimant arising out of a Policy or RPA will execute a waiver and full ré,lease of
liability of any Claimant who exercises Option 1, Option 2, or Option 3. The Company
and its officers will take all steps necessary to secure the cooperation of any and all
Affiliates and Successors from which cooperation may be required for Pending
Litigation or Subsequent Litigation to be settled according to the terms of the
Rehabilitation Plan and this Schedule 2.6.
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|
ASSUMPTION REINSURANCE AND ADMINISTRATION AGREEMENT
THIS ASSUMPTION REINSURANCE AND ADMINISTRATION AGREEMENT (this

“Agreement”), dated as of 1,202___, is made by and among CALIFORNIA
INSURANCE COMPANY, a California domiciled property and casualty insurance company in

~ conservation (“CIC”), APPLIED UNDERWRITERS CAPTIVE RISK ASSURANCE
i COMPANY, INC. a New Mexico domlclled property and casualty insurance company
- (“AUCRA”) and - , a/an

domiciled property and casualty insurance company (the

- “Reinsurer”). CIC, AUCRA and the Reinsurer are referred to herem collectlvely as the

“Parties”.

WHEREAS, Cedants desire to cede, transfer, assign and sell to the Remsurer all of CIC’s

* right, title and interest in and to the Pohcles

‘WHEREAS, the Reinsurer desires to assume Cedants’ duties 'and obligations in

connection with, relating to, or arising out, of such Policies upon the terms and subject to the

conditions set forth herein;

WHEREAS, Cedants desire to cede, on an 1ndemn1ty reinsurance basis, to the Reinsurer,
Cedants’ Policy Liabilities in connection with, relating to and arising out of the Policies, upon
the terms and conditions set forth herein;

WHEREAS, the Reinsurer desires to reinsure and assume one hundred percent (100%) of

. Cedants’ Policy Liabilities arising under or in connection with the Policies, upon the terms and

subject to the conditions set forth herein; and

WHEREAS, in connection with the foregoing, the Superior Court for the County of San

- Mateo has issued an order approving a Rehabilitation Plan (the “Rehabilitation Plan”) that calls for

the execution and delivery of this Reinsurance Agreement as of the Closing of the transactions

. contemplated thereunder;

NOW, THEREFORE, in consideration of the mutual covenants and promises, and upon the
terms and conditions hereinafter set forth, the Parties hereto agree as follows.

ARTICLE I
DEFINITIONS

Capitalized terms used in this Agreement and not otherwise defined shall have the

' meanings given such terms in the Rehabilitation Plan. -For purposes of this Agreement, the

following terms shall have the meanings specified below.
~ “Cendants” means CJC and AUCRA.

“Claims” shall have the meaning set forth in Section 7.03.

“Dispute” shall have the meaning set forth in Section 11.02. i

“Disputed Complaint” shall have thé meaning set forth in Section 7.05.

“Effective Time” means 11:59 p.m. Pacific Time, on the Closing Date.




“Extra-Contractual Liabilities” means any and all liabilities and obligations of any nature,
kind or description for (1) consequential, extra-contractual, tort, bad faith, exemplary, punitive,
special or similar damages; and (2) statutory or regulatory damages, fines, penalties, forfeitures,
and similar charges of a penal or disciplinary nature.

“GAAP” means generally accepted accounting principles consistently applied throughout
the specified period and in a comparable period in the immediately preceding year.

“JAMS?” shall have the meaning set forth in Section 11.03.
“Law” means all applicable laws, decisions, rules, regulations, ordinances, codes, statutes,
judgments, injunctions, orders, decrees, licenses, permits, policies, administrative interpretations

and other requirements of Governmental Authorities.

“Non-Novated Policies™ shall have the meaning set forth in Section 2.04.

“Novated Policies” means those Policies transferred to the Reinsurer by novation as of the
Novation Date and under which Policies the Reinsurer shall have become the successor to the
Cedants under the Policies as described in Section 2.03.

“Novation Date” shall have the meaning set forth in Section 3.02 hereof.
“Obligations” shall have the meaning set forth in Section 2.01 hereof.

“Policies” means insurance policies issued by Cedants to California, Connecticut and New
York Policyholders or to cover, in whole or in part, employees in California, Connecticut and
New York. “Policies” include (1) all guaranteed-cost workers’ compensation and employers’
liability insurance policies issued by CIC, and (2) all workers’ compensation and employers’
liability insurance policies, supplements, endorsements, riders and ancillary agreements in
connection therewith, classified by CIC as SolutionOne Profit Sharing or EquityComp, including
Reinsurance Participation Agreements (“RPAs”) entered into by Cedants, but excluding FELA
and Jones Act exposures. As used in this Agreement “Policies” includes policies or other
agreements that are (1) in effect as of the Effective Time; (2) become effective after the Effective

. Time, including through (a) the reinstatement of lapsed policies pursuant to provisions therein or

of applicable Law, (b) the issuance or renewal thereof by Cedants after the Effective Time to

- honor quotes outstanding as of the Effective Time, or to satisfy renewal rights of employers under
+ contractual provisions or applicable Law, or (¢) modifications agreed to by the Reinsurer on

behalf of Cedants pursuant to the authority granted to the Reinsurer under Section 7.01 of the
Reinsurance Agreement; and (3) guaranteed-cost workers’ compensation and employers liability
insurance policies issued by Cedants to California, Connecticut or New York Pohcyholders that
have expired prior to the Closing Date, where the gross liabilities and obhgatlons of Cedants
arising under or in connection with such policies are unpaid or unperformed as of the Effective
Time.

“Policyholder” means (a) any Person that is named as an insured under z:1 Policy, or (b) any
Person other than the Cedants, or any Afﬁhate of CIC that is named as a party to an RPA issued in

. conjunction with a Policy.
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“Policy Liabilities” means Cedants’: gross liabilities and obligations arlsmg under or in
connection with the Policies to the extent the same are unpald or unperformed on or after the

* Effective Time, before deduction for all other applicable cessions, if any, under Cedants’
. reinsurance programs. In addition, the term “Policy Liabilities” shall include: !

(a) all Extra-Contractual Liabilities that arise from any act, error or omission after the
Effective Time, whether or not intentional, in bad faith or otherwise, by the
Reinsurer or any of its affiliates, or any of their respective officers, employees,
agents or representatives relating to the Policies, and any attorneys’ fees incurred
by the Reinsurer, and Cedants related to such Extra-Contractual Liabilities;

(b) all liabilities and obligations for premium taxes arising on account of any
premiums with respect to the Policies allocable to coverage after the Effective
Time;

(c) all liabilities and obligations for returns or refunds of premiums (1rrespect1ve of
when due) under the Pohcles

(d) any assessment required by any insurance guaranty, msolvency, or othet similar
fund maintained by California, Connecticut or New York relating to the Policies
assessed or imposed on the basis of premium for coverage after the Effective
Time; '

(e) all liabilities and obligations for commission payments and other compensation, if
any, due and payable with respect to the Policies to or for the benefit of agents and -
brokers to the extent that such amount accrues after the Effective Time; and

® any obligation arising as a re‘sult‘ of the Reinsurer’s failure to perform its
obligations pursuant to Section 7.07.

“SAP” means statutory accounting principles prescribed or permitted by the CDI

" with respect to CIC, and permitted by the New Mexico Department of Insurance with
- respect to AUCRA consistently applied throughout the specified period and in the
- comparable period in the immediately preceding year in connectlon with the preparation

of the statutory financial statements of Cedants.
“Services” shall have the meaning set forth in Section 7.02.

ARTICLETl
BUSINESS TRANSFERRED AND REINSURED

Section 2.01. Assignment of Pohcles As of the Effective Time (1) except as is otherwise
provided in Section 5.01 below, Cedants hereby cede, transfer, assign and sell to the Reinsurer all
of Cedants’ right, title and interest in the Policies identified in Schedule 2.01 attached hereto and

- made a part hereof, and delegates to the Reinsurer all of Cedants’ duties and obhgatlons of

performance and payment under the Policies arising after the Effective Time, and (2) the

. Reinsurer hereby accepts, assumes and agrees to perform all of Cedants’ duties' and obligations,
- whether direct, indirect, contingent, unhquldated unmatured or otherwise arlsmg after the

!
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Effective Time (collectively, “Obligations™), in connection with, relating to, or arising out of the
Policies. ‘

Section 2.02. Novatiori. As soon as practicable after the Effective Time, the Conservator
and the Reinsurer shall each use their commercially reasonable efforts to effect the assumption by
novation by the Reinsurer of the Policies (each such Policy being referred to herein as a “Novated

. Policy” and Novated Policies shall include any such subsequently novated Policies). If the

Reinsurer does not for any reason assume by novation any Policy, then the Reinsurer shall
assume, accept and reinsure, on an indemnity reinsurance basis, 100% of the Policy Liabilities
related to such Non-Novated Policies in accordance with the terms and conditions of this
Agreement.

Section 2.03. Direct Obligations. To the extent that the Reinsurer assumes by novation
any Policies under applicable Law, as of the Novation Date (1) the Reinsurer shall be the
successor to Cedants under such Novated Policies as if such Novated Policies were direct
obligations originally issued by the Reinsurer and the Reinsurer shall be responsible for the
performance of all obligations and the payment of all benefits and amounts due under the
Novated Policies in accordance with their terms; (2) the Reinsurer shall be substituted in the
place and stead of Cedants and each policyholder under any such Novated Policy shall disregard
Cedants as a party thereto and treat the Reinsurer as if it had been originally obligated thereunder
except as otherwise provided herein; (3) Cedants shall be released of all liability with respect to
such Novated Policies; (4) the Policyholders under such Novated Policies shall have the right to
file claims arising under such Novated Policies directly with the Reinsurer and shall have a direct
right of action for indemnification, benefits and services under such Novated Policies against the
Reinsurer, and the Reinsurer hereby consents to be subject to any such direct action taken by any
such Policyholder; and (5) if the Reinsurer is an Affiliate of CIC, the Policies and Policy

- Liabilities reinsured and assumed pursuant to this Agreement shall be administered by an

independent third-party administrator as provided in Section 2.2 of the Rehabilitation Plan,
including adjustment and payment of claims and setting of loss reserves until all Policies and
Policy Liabilities reinsured and assumed hereunder have been fully discharged and extinguished.

Section 2.04. Indemnity Reinsurance. Effective as of the Effective Time, Cedants shall
cede to the Reinsurer, and the Reinsurer shall' assume from Cedants on an indemnity reinsurance
basis, 100% of the Policy Liabilities under all Policies that are identified in Schedule 2.01
attached hereto and made a part hereof which the Reinsurer has not for any reason (including the
lack of any required approval or consent of a Policyholder under a Policy) as of the Effective
Time assumed by novation (each such Policy being referred to herein as a “Non-Novated .

Policy”). It is understood and agreed that the Policyholders shall have the right to file claims

arising under such Non-Novated Policies directly with the Reinsurer and shall have a direct right
of action for indemnification, benefits and services under such Non-Novated Policies against the
Reinsurer, and the Reinsurer hereby consents to be subject to any such direct a¢tion by any such
policyholders. Notwithstanding the foregoing, the term “Non-Novated Policy” shall not include
any Policy from and after the date of its assumption by novation at any time by the Reinsurer.

Section 2.05. Policy Liabilities. The Reinsurer accepts, reinsures, and,assumes the
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" Policies and Policy Liabilities subj ect.to any and all defenses, setoffs, and counterclaims to which

Cedants would be entitled with respect to the Policy Liabilities, it being expressly understood and .
agreed by the Parties hereto that no such defenses, setoffs, or counterclaims are or shall be waived
by the execution and delivery of this Agreement or the consummation of the transactions

. contemplated hereby, and that the Reinsurer is and shall be fully subrogated in and to all such

defenses, setoffs, and counterclaims. From and after the Effective Time, as among the Parties, the
Reinsurer shall bear and shall have responsibility for paying or performing all Policy Liabilities.
The Policy Liabilities ceded under this Agreement shall be subject to any changes required by
Law and the same rates, terms, conditions, waivers, interpretations, modlﬁcatlons and alterations

‘ .. as the Policies.

ARTICLE III
ASSUMPTION CERTIFICATES; OPTION LETTERS

Section 3.01. Notification Materlals The Conservator shall prepare and dehver a Notlce

. of Transfer and Certificate of Assumption together with those notices and materials substantially
* in the form set forth in Exhibit A attached hereto (collectively, the “Notification Materials™),

. which shall inform each Policyholder to a Policy of the proposed transfer, assumption and

. novation of such Policy. - The Conservator shall prepare the Notification Materials for inclusion in
* the Notification Package as soon as feasible, but no later than 10 days after the Effective Date of

the Rehabilitation Plan.

Section 3.02. Mailing. No assumption by novation of a Policy shall take effect until the
earlier of the acceptance of the assumption by the Policyholder to a Policy or thirty (30) days (or
such other period, if any, as may be required by applicable Law) (the “Novatlon Date”) after the

- Notification Materials have been mailed to each Policyholder.

Section 3.03. Expenses. All expenses incurred by the Parties hereto to prepare and mail

_ the Notification Materials pursuant to this Article shall be the exclusive responsibility of CIC.

ARTICLE IV
TERM

Section 4.01. Term. This Agreement shall remain in force and effect until all Policy

_ Liabilities reinsured and assumed by Reinsurer have been discharged in full, or all Policies are

transferred and assumed by the Reinsurer by novation and all obligations of the Reinsurer

_ hereunder have been fully discharged and extinguished.

ARTICLEV 1
* CONSIDERATION -

Section 5.01. Consideration to the Reinsurer. The Reinsurer shall be eﬁtitled to all

: premium, premium adjustments and other consideration allocable to coverage ;’;rovided by the

. Policies after the Effective Time (irrespective of when due) received by Cedants or the Reinsurer

" with respect to the Policies. In the event that Cedants receive any premium or other consideration
© with respect to a Policy allocable to coverage after the Effective Time, Cedants shall promptly _

. remit such premiums and other consideration to the Reinsurer along with all pertinent information
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. pertaining thereto including the nature of the payment, source of funds, policy number and period
" to which it relates. In the event that the Reinsurer receives any premium or. other consideration

with respect to a contractual liability or contractual obligation arising under a Pohcy paid or

. performed by Cedants prior to the Effective Time, the Reinsurer shall promptly remit such

premiums and other consideration to Cedants along with all pertinent information pertaining
thereto including the nature of the payment, source of funds, policy number and period to whlch

. it relates.

Section 5.02. Application of Future Consideration. ‘A_ny premium, prerriium adjustments
and other consideration received and retained by the Reinsurer pursuant to Section 5.01 shall be
applied by the Reinsurer to the oldest unpaid obligations or outstanding invoices relating to the

- period after the Effective Time.

‘Section 5.03. Additional Consideration for Indemnity Reinsurance. As additional -

. consideration for the assumption by Reinsurer of the Policy Liabilities, Cedants shall (1) transfer

to Reinsurer as of the Effective Time Cedants’ right, title and interest to admitted assets of Cedants

| free and clear of any Liens, having a net admitted asset value determined in accordance with SAP
" equal to Cedants’ net unearned premium reserve, loss, and loss adjustment expense. (including

. losses that have been incurred but not reported) reserve; if any, attributable to claims arising

" under the Policies prior to the Effective Time; (2) assign to Reinsurer as of the Effective Time

Cedants’ right, title and interest to all collateral posted by any Cedant Policyholder pursuant to the

" terms of the Policies and maintained by Cedants or any Affiliate of CIC.to secure the obligations

of the Policyholders under the Policies; and (3) assign to Reinsurer any amounts due to Cedants

. under any reinsurance agreements in effect on or after the Effective Time including any renewals

or extensions thereof, between Cedants and any reinsurer (other than the Reinsurer) relating to the
Policy Liabilities assumed by the Reinsurer under this Agreement. All recoveries by Cedants
from reinsurers other than the Reinsurer, to the extent such reinsurance agreements, treaties and

* contracts provide reinsurance coverage for the Policy Liabilities shall be paid promptly by

Cedants to the Reinsurer.
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ARTICLEVI i
ACCOUNTING AND SETTLEMENT

Section 6.01. Accounting Reports. On or before the last Business Day of each month, the
Reinsurer shall provide Cedants with reports of activities under this Agreement with respect to the
Policies for the preceding month showing any amounts due Cedants or the Reinsurer, as the case
may be, as reimbursement for paid claims, premiums or other amounts due with respect to the
Policies and any information required by the Statement of Statutory Accounting Principles, as
amended, of the National Association of Insurance Commissioners. On or before the last Business
Day of January, April, July and October, the Reinsurer shall provide Cedants with quarterly
reports or an annual report of such activities as appropriate.

Section 6.02. Financial Statement Information. The Reinsurer and Cedants shall each

- provide the others with the financial, accounting and actuarial information necessary to prepare

SAP regulatory, tax and GAAP monthly, quarterly and annual financial statements and returns
and satisfy other requirements 1nclud1ng reserve and related calculations regarding the Policies in
the form reasonably required by the Reinsurer and Cedants. Cedants and the Reinsurer shall
agree to mutually acceptable procedures and time schedules for the transmission and receipt of
such information.

Section 6.03. Settlements. Within ten (10) Business Days after delivery of each monthly
report, the Reinsurer and Cedants shall settle 6n an estimated basis, all amounts then due under
this Agreement for that month. The Reinsurer and Cedants shall make a final settlement of all
amounts due for each calendar year within twenty (20) Business Days after the delivery of the
annual report referred to in Section 6.01 hereof.

Section 6.04. Net Payment Basis. Amounts payable under this Agreement by the Parties
hereto shall be settled against each other, dollar for dollar, and only a net payment shall be due;

provided, however, that no balance or amouint due by the Parties under any other agreement shall
. be offset against any obligation arising under this Agreement. '

|

Section 6.05. Late Payments. If any payment due any Party is received'v by another Party
more than sixty (60) days after the due date for such payment under this Agreement, interest shall
accrue from the date on which such payment was due (taking into account the provisions of
Section 6.06 hereof) until payment is received by the Party entitled thereto, at an annual rate equal
to the Bank of America Reference Rate quoted for six-month periods as reported in The Wall
Street Journal on the first Business Day of the month in which such payment first becomes due.

Sectlon 6.06. Federal Funds. All settlements in accordance w1th this Agreement shall be
made by wire transfer of immediately available funds on the due date, or if such day is not a
Business Day, on the next day which is a Business Day. Payment may be made'by check payable
in immediately available funds in the event the Party entitled to receive paymetflt has failed to
provide wire transfer instructions:

Section 6.07. Reports to Governmental Authorities. During the term of this Agreement,
. — ! ‘
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~ the Reinsurer and Cedants shall promptly furnish each other copies of any and all filings with,

" and reports or communications received from, any Governmental Authority which relates directly
* and materially to the Policies, including, without limitation, each annual statement, each quarterly
" financial report to the Governmental Authority of the Party’s domicile having principal

' jurisdiction over the Party and each report on periodic examination issued by such Governmental

Authority to the extent it relates to the Policies.

ARTICLE VII
POLICY ADMINISTRATION; REPORTING

Section 7.01. Administration of Policies. The Reinsurer, or, if the Reinsurer is an Affiliate

~ of CIC, an independent third-party administrator appointed by the Conservator of CIC as provided
. in Section 2.2 of the Rehabilitation Plan, shall administer the Policies and Policy Liabilities
* reinsured and assumed by Reinsurer pursuant to this Agreement including adjustment and

payment of claims and setting of loss reserves with respect to all Policies and Policy Liabilities
reinsured and assumed hereunder until all Policies and Policy Liabilities reinsured and assumed

* pursuant to this Agreement have been fully discharged and extinguished. Without limiting the-
- foregoing, the Reinsurer or the third-party administrator on behalf of the Reinsurer, shall provide

reasonable advance notice to Cedants of its intent to cancel specific Policies for non-payment of

. premium. Unless the applicable Cedant objects to the proposed cancellations within five calendar

days of receipt of the notice from the Reinsurer or the third-party administrator, the Reinsurer or
the third-party administrator on behalf of Reinsurer shall have the right to cancel the referenced
Policies for non- payment of premium in a manner consistent with applicable Law. If the

. applicable Cedant objects to the proposed cancellation of any Policy for non-payment of
* premium, the applicable Cedant shall indemnify the Reinsurer for any unpaid premium with
- respect to any such Policy until such Policy is cancelled.

Section 7.02. Administration. The Reinsurer or a third-party administrator on behalf of
the Reinsurer shall, at the Reinsurer’s expense, provide the technical and administrative service,
assistance and support functions described in Schedule 7.02 attached hereto (the “Services™)
reasonably necessary or appropriate for the proper management and administration of the Policies,
which shall include, but not be limited to, the Services required for the proper administration of
the Policies prior to the Effective Time and not performed as of the Effective Time. The Services
by Reinsurer or a third-party administrator on behalf of the Reinsurer shall at all times be
consistent with applicable Law, regulatory actions, and pronouncements.

Section 7.03. Claims Payment Instructions. The Reinsurer or a third-party administrator
on behalf of the Reinsurer, as appropriate, at the expense of the Reinsurer, shall administer and
process all payments to injured workers for covered claims under the Policies (the “Claims™) in
conformance with applicable Law, including review, investigation, adjustment, settlement,
defense and payment of Claims, special investigation and anti-fraud compliance, and preparation
of any report required concerning the foregoing Services and will, in connection with such Claims

. administration, retain, at its sole discretion, any outside investigation firms, adjusters, attorneys or

other professionals that the third party administrator or Reinsurer, as approprlate deems necessary

~ in the adjustment of such Claims.
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Section 7.04. Communications Relating to Policies. On and after the Effective Time,
Cedants shall forward promptly to the Reinsurer all notices and other written communications it
~ receives relating to the Policies (including all inquiries or complaints from state insurance
regulators, agents, brokers and policyholders and all notices of claims, suits and actions for which
it receives service of process). Cedants shall be entitled to retain copies of all such materials.

Section 7.05. Complaint Handling Procedure. The Parties shall cooperate with each other
in providing information necessary to respond to any inquiries and complaints concerning the
Policies. All inquiries and complaints concerning the Policies received by Cedants shall be
forwarded immediately by email, facsimile or overnight mail to a contact person designated by
the Reinsurer for reply. After consultation with the applicable Cedant, except as provided below,
the Reinsurer shall answer all inquiries and complaints received by it concerning the Policies. If
the Reinsurer and the applicable Cedant disagree as to the appropriate response to an inquiry or
complaint, the applicable Cedant shall be entitled to assume, at its own expense, the control of the
handling of the response to such inquiry or complaint (a “Disputed Complaint”), including
employment of counsel. The applicable Cedant shall apprise the Reinsurer of and consult with
the Reinsurer with respect to the progress of a Disputed Complaint. In exercising such control,
Cedants shall act in good faith with respect to similar inquiries or complaints. Any payment
arising out of a Disputed Complaint controlled by Cedants, to the extent such payment constitutes
an Extra-Contractual Liability, shall be added to the Policy Liabilities and shall be
unconditionally binding on the Reinsurer; provided, however, that if the applicable Cedant
receives an offer of settlement or compromise from the other parties to a Disputed Complaint for
a specific amount or obtains a commitment from such other parties that they would accept a
compromise or settlement requiring only the payment of a specific amount, the granting of an
appropriate release or similar accommodation, and Cedants, after mandatory consultation with
and over the objection of the Reinsurer, refuses to consent thereto and elects to continue to
dispute or otherwise pursue such Disputed Complaint, then the liability of the Reinsurer with
respect to such Disputed Complaint shall be deemed limited to that amount including expenses
for which Cedants would have been liable if such compromise and settlement had been accepted
by Cedants. Upon answering such inquiries or complaints, the Reinsurer shall furnish Cedants
with a copy of the complaint file. The Reinsurer shall be solely responsible for maintaining any
complaint files, complaint registers or other reports of any kind, that are required to be maintained
under applicable Law.

Section 7.06. Filings. The Reinsurer shall be responsible for all compliance and regulatory
matters relating to the administration of the Policies, including monitoring changes in applicable
Law, filing and refiling forms and rates, and preparing and filing all reports and other filings
required by applicable Law. The Reinsurer shall provide to Cedants copies of all reports and
filings with respect to the Policies required to be made with any Governmental Authority.

Section 7.07. Communications Relating to Policies. On and after the Effective Time,
Cedants shall forward promptly to the Reinsurer all notices and other written communications
received by it relating to the Policies (including all inquiries or complaints from Governmental
Authorities, agents, brokers and insureds and all notices of claims, suits and actions for which it
receives service of process). Cedants shall be entitled to retain copies of all such materials.

Section 7.08. Inspection. Each Party hereto and its respective authorized representatives

shall have the right, upon prior written notice, at reasonable times during normal business hours,
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to inspect and review all books records, accounts, reports, tax returns, files and information of
the other party hereto reasonably relating to this Agreement. The Parties shall keep all non-public
information received from the other Party strictly confidential, and unless otherwise required by
applicable Law or Governmental Authority, shall not disclose any of the same without obtaining
the prior approval of the Party providing the information. The rights of the Parties under this
Section 7.08 shall survive termination of this Agreement.

ARTICLE VIII
REGULATORY APPROVALS:; STATEMENT CREDIT

Section 8.01. Regulatorv Approvals. The consummation of this Agreement and the
transactions contemplated hereby are expressly contingent upon and subject to obtaining any and
all such approvals and consents as may be required by applicable Law, regulation, or from the
Conservation Court and any Governmental Authority. No provision in this Agreement shall be
deemed to require any Party hereto to take any action prohibited by applicable Law, regulation, or

" Governmental Authority. The form of any application-for any such approvals or consents as may

be required by applicable Law, regulation, or Governmental Authority shall be approved by
Cedants and the Reinsurer prior to the filing of any such application.

Section 8.02. Statement Credit. The Reinsurer shall at its own expense take all actions
reasonably necessary to permit Cedants to obtain full financial statement credit in all applicable
jurisdictions for the reinsurance provided to it by the Reinsurer and the assumptions by novation
pursuant to this Agreement, including, if necessary, posting acceptable security.

ARTICLE IX
INDEMNIFICATION

Section 9.01. Indemnification by the Reinsurer. The Reinsurer shall indemnify, defend
and hold Cedants harmless from and against all Policy Liabilities and all losses, liabilities,
claims, damages and expenses (including reasonable attorneys’ fees and expenses) that are based
upon or arise out of the breach of any obligation of the Reinsurer provided for:in this Agreement.

Section 9.02. Indemnification by Cedants. Cedants shall indemnify the Reinsurer
against, and hold Reinsurer harmless from, all losses, liabilities, claims, damages and expenses
(including reasonable attorneys’ fees and expenses) that are based upon or arise out of the breach
of any obligation of either Cedant provided for in this Agreement.

'ARTICLE X
INSOLVENCY

Section 10.01. Payments by the Reinsurer. With respect to any Policy, the Reinsurer
hereby agrees that all amounts due under this Agreement with respect to the Policies shall be
payable by the Reinsurer to any conservator, liquidator, or statutory successor:of a Cedant on the
basis of the claims allowed against a Cedant by any court of competent jurisdiction or by any
conservator, liquidator, or statutory successor of a Cedant having authority to allow such claims,
without diminution because of that insolvency; or because the conservator, liquidator, or statutory
successor has failed to pay all or a portion of any claims. Payments by the Reinsurer as set forth in
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this Section 10.01 shall be made directly to the applicable Cedant, or to its conservator, liquidator,
or statutory successor, except where the Policy specifically provides another payee of such
reinsurance in the event of the insolvency of either Cedant.

Section 10.02. Claims. It is agreed that in the event of the insolvency of a Cedant, the
liquidator, receiver or other statutory successor of a Cedant shall give prompt written notice to
the Reinsurer of the pendency or submission of a Claim under the Policies reinsured and assumed
hereunder. During the pendency of such claim, the Reinsurer may investigate such Claim and
interpose, at its own expense, in the proceeding where such claim is to be adjudicated, any
defense available to a Cedant, or their respective receiver. The expensé thus incurred by the
Reinsurer is chargeable against the applicable Cedant, subject to any court approval, as a part of
the expense of insolvency, liquidation, or rehabilitation to the extent of a proportionate share of
the benefit which accrues to either Cedant, solely as a result of the defense undertaken by the
Reinsurer.

Section 10.03. Amounts Due under the Policies. All amounts due under the Policies shall
be payable by the Reinsurer on the basis of the liability of the Reinsurer under the Policies,
without diminution because of the insolvency of a Cedant. Any benefits or amounts due to
insureds with respect to a Policy shall be paid or performed by the Reinsurer in accordance with
the Policy.

ARTICLE XI
ARBITRATION

Section 11.01. Conciliation. If a dispute between the Parties relating to this Agreement is
not resolved within ten (10) Business Days from the date that a Party has notified the other Party
that such dispute exists, then such dispute shall be submitted on the next Business Day for
conciliation to a senior executive officer or his or her designee of each Party. If such senior
executive officers are unable to resolve the dispute within fifteen (15) Business Days from the
date that it is first presented to them, then such dispute shall be referred to binding arbitration.

Section 11.02. Arbitration. In the event of any dispute between the Parties hereto relating
to, arising out of, or in connection with any provision of this Agreement (hereinafter a “Dispute”),
the Parties to this Agreement and their representatives, designees, successors and assigns agree
that any such Dispute shall be settled by binding arbitration to take place in California.

Section 11.03. Appointment of Arbitrator. Any arbitration hereunder shall be conducted
by a single arbitrator chosen from the panel of arbitrators of the Judicial Arbitration & Mediation
Services (“JAMS”) with experience and expertise in the workers’ compensation insurance
business. If a JAMS arbitrator with specific experience in the workers’ compensation insurance
business is not available, the arbitrator must have general experience in'the property and casualty
insurance industry. Within ten (10) days of notice of a Dispute from a Cedant to Reinsurer or
notice from Reinsurer to a Cedant, the applicable Cedants and Reinsurer shall use their best
efforts to choose a mutually agreeable arbitrator. If the Cedants and the Reinsurer cannot agree on
an arbitrator, the arbitrator shall promptly be selected by JAMS.

Section 11.04. Procedures. The Pafrtly submitting a Dispute to arbitratié)n hereunder shall
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* present its case to the arbitrator and the other Party hereto in written form withile twenty (20) days
_ after the appointment of the arbitrator. The other Party hereto shall then have twenty (20) days to
- submit a written response to the arbitrator and the original party who submitted the Dispute to
arbitration. After timely receipt of each Party’s case, the arbitrator shall have twenty

(20) days to render his or her decision.

Section 11.05. Judicial Formalities. The arbitrator is relieved from judicial formalities
and, in addition to considering the rules of law, the limitations contained in this Agreement and
the customs and practices of the workers’ compensation insurance industry, shall make his or her
award with a view to effectuating the intent of this Agreement.

Section 11.06. Decisions Final. The decision of the arbitrator shall be final and binding
upon the Parties and judgrnent may be entered thereon in a court of competent jurisdiction.

Section 11.07. Costs Each Party shall bear its own cost of arbitration, and the costs of the
arbitrator shall be shared equally by the Parties.

Section 11.08. Equitable Relief. Sections 11.01 and 11.02 shall not apply to any claim for
equitable relief, including, without limitation, claims for specific performance, a preliminary
. injunction, or a temporary restraining order. Such claims shall be submitted to a court of
competent jurisdiction, and neither Party shall be required to post any bond or other security. If a
Party chooses to pursue equitable relief, such conduct shall not constitute a waiver of, or be
deemed inconsistent with, the arbitration provisions set forth in this Article XI. Once the claims
for equitable relief are finally decided, any and all remaining claims shall be submitted to
arbitration pursuant to Section 11.02 and the arbitrator shall be bound by the findings and rulings
of the court on the claims for equitable relief.

Section 11.09. Survival of Article. This Article XI shall survive termination of this
Agreement.

ARTICLE XII
MISCELLANEOUS

Section 12.01. Notices. Any notice or other communication required or permitted
hereunder shall be in writing and shall be delivered by hand by certified process server, certified
or registered mail (postage prepaid and return receipt requested), by a nationally recognized
i overnight courier service (appropriately marked for overight delivery) or by facsimile (with
. request for immediate confirmation of receipt in a manner customary for communications of such
respective type). Notices shall be effective upon receipt and shall be addressed-as follows:
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If to the Reinsurer:

with a copy to:

If to the Commissioner, the Conservator or CIC, to:

California Insurance Company in Conservation
c/o Conservation & Liquidation Office

100 Pine Street, 12th Floor

San Francisco, CA 94111

Attention: Joe Holloway, CEO

with copies to:

California Department of Insurance
1901 Harrison Street, 6™ Floor
Oakland, CA 94612

Attention: Kenneth B. Schnoll, Esq.

Orrick, Herrington & Sutcliffe LLP
400 Capitol Mall, Suite 300
Sacramento, CA 95814-4407
Attention: Cynthia Larson, Esq.

AUCRA

10805 Old Mill Road
Omaha, NE 68154 ‘
Attention: Jeffrey A. Silver

DLA Piper, LLP

555 Mission Street, Suite 2400
San Francisco, CA 94105
Attention: Shand S. Stephens, Esq

All notices and other communications required or permitted under the terms of this
Agreement that are addressed as provided in this Section shall (i) if delivered personally or by
overnight express, be deemed given upon delivery; (ii) if delivered by facsimile transmission, be
deemed given when electronically confirmed; and (iii) if sent by registered or certified mail, be
deemed given when received. Any Party from time to time may change its address for notice
purposes by giving a similar notice specifying a new address, but no such notice shall be deemed
to have been given until it is actually received by the party sought to be charged with the contents
thereof. '

Section 12.02. Entire Agreement. This Agreement (including the Exhibits and Schedules
hereto) and the Transaction Documents contain the entire agreement and understanding among the
Parties with respect to the transactions contemplated hereby, and supersedes all prior agreements
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and understandings, written or oral, with respect thereto.

Section 12.03. Expenses. Except as otherwise expressly provided in th:is Agreement,

. whether or not the transactions contemplated hereby are consummated, each ofithe Parties hereto
* shall pay its own costs and expenses incident to preparing for, entering into and carrying out this

Agreement and the consummation of the transactions contemplated hereby.

Section 12.04. Counterparts. This Agreement may be executed in one or more
counterparts, each of which shall be deemed an original, but all of which shall constitute one and
the same instrument and shall become effective when one or more counterparts have been signed
by each of the Parties and delivered to the other Parties.

Section 12.05. No Third-Party Beneficiary. Except as otherwise specifically provided in
this Agreement, nothing in this Agreement is intended or shall be construed to give any person,
other than the Parties hereto, their successors and permitted assigns, any legal or equitable right,
remedy or claim under or in respect of this Agreement or any provisions contained herein.

Section 12.06. Amendment. This Agreement may only be amended or modified by a
written instrument executed on behalf of the Parties hereto and any such amendment shall be
subject to receipt of any and all consents, approvals, permits and authorizations required to be
obtained from Governmental Authorities.

Section 12.07. Assignment; Binding Effect. Neither this Agreement nor any of the rights,
interests or obligations under this Agreement shall be assigned, in whole or in part, by either of
the Parties hereto without the prior written consent of the other Party, and any such assignment
that is attempted without such consent shall be null and void. Subject to the preceding sentence,
this Agreement shall be binding upon, inure to the benefit of, and be enforceable by the Parties
and their respective successors and permitted assigns. A

Section 12.08. Invalid Provisions. If any provision of this Agreement is held to be illegal,
invalid, or unenforceable under any present or future Law, and if the rights or obligations of the
Parties under this Agreement will not be materially and adversely affected thereby, (a) such
provision shall be fully severable; (b) this Agreement shall be construed and enforced as if such
illegal, invalid, or unenforceable provision had never comprised a part hereof; and (c) the
remaining provisions of this Agreement shall remain in full force and effect and shall not be
affected by the illegal, invalid, or unenforceable provision or by its severance herefrom.

Section 12.09. Duty of Cooperation. Each Party hereto shall cooperate fully with the other
party hereto in all reasonable respects in order to accomplish the objectives of this Agreement.

Section 12.10. Governing Law. This Agreement shall be governed by.and construed in
accordance with the Law of the State of California.

Section 12.11. Waiver. Any term or condition of this Agreement may be waived in
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“writing at any time by the Party that is entitled to the benefit thereof. A waiver.on one occasion
shall not be deemed to be a waiver of the same or any other breach or nonﬁllﬁlhnent on a future
occasion. All remedies, either under the terms of this Agreement, or by Law .or otherwise
afforded, shall be cumulative and not alternative, except as otherwise provided by Law.

Section 12.12. Errors and Omissions. Inadvertent delays, errors or omissions that occur
or are made in connection with the transactions contemplated by this Agreement shall not relieve
.any Party from any liability that would have attached had such delay, error or omission not
occurred, provided that such error or omission is rectified by the Party making such error or
omission as soon as possible after discovery thereof and such error or omission does not prejudice
any other Party.

Section 12.13. Interpretation. For purposes of this Agreement, the terms “hereof”,
“herein”, “hereto”, “hereunder”, and derivative or similar words refer to this Agreement
(including the exhibits hereto) as a whole unless otherwise indicated. Whenever the words

“include”, “includes” or “including” are used in this Agreement, they shall be deemed to be
followed by the words ‘without limitation”. Whenever the singular is used herein, the same shall
include the plural, and whenever the plural is used herein, the same shall include the singular,
where appropriate. The headings used in this Agreement have been inserted for convenience and
do not constitute matter to be construed or interpreted in connection with this Agreement.

Section 12.14. Business Associate. In performing functions, activities, or services for, or
on behalf of CIC involving the use or disclosure of Protected Health Information, as that term is
defined in 45 CFR 164.501, the Reinsurer shall comply with the Business Associate Addendum
set forth in Schedule 12.14 hereto.

IN WITNESS WHEREOF, CIC and the Reinsurer have each executed this Agreement as
of the date first written above.

CALIFORNIA INSURANCE COMPANY

By:

APPLIED UNDERWRITERS CAPTIVE RISK
ASSURANCE COMPANY, INC.

By:

[REINSURER]

By:
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SCHEDULE 2.01

CALIFORNIA INSURANCE COMPANY/AUCRA
' ' POLICIES

The Policies identified by contract number:
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SCHEDULE 7.02
‘SERVICES

The Reinsurer, or the third-party administrator on behalf of the Reinsurer, shall perform, consistent
with applicable Law and the terms of the Policies, all services reasonably necessary for, and
incident to the proper management and administration of, the Policies, including but not limited to
the following services:

A. All policyholder services relating to the Policies including the following:

1. Billing and collection of premiums for Policies;

2. Setting renewal rates for the Novated Policies in a manner consistent with the rates
and rating plans filed by CIC with applicable Governmental Authorities;

3.  Handle policyholder service requests (including adding new employees to Policies,
deleting insureds from Policies), inquiries and complaints relating to the Policies;

4.  Preparation and mailing of premium notices on a timely basis to policyholders of
the Policies; transmission of additional premium notices, lapse notices,
reinstatement offers and other notices to policyholders of the Policies;

5. Underwriting and processing of any and all policy changes and reinstatements;

6. Policyholder mailings of any necessary endorsements or other contract documents;

7.  Preparation of quarterly financial statement data (within ten (10) Business Days
after the end of a calendar quarter) and annual financial statement data (within
thirty-five (35) calendar days after the end of the calendar year), for inclusion in
CIC’s financial statements;

8.  Administration of any agreement prov1d1ng for the payment of commissions
relating to any Policy; and

9. Development as necessary, and maintenance of computer systems requlred to

provide the Services.
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SCHEDULE 12.14 - f

BUSINESS ASSOCIATE ADDENDUM

This Business Associate Addendum (the “Addendum”) supplements and is made a part of the
Assumption Reinsurance and Administration Agreement (the “Agreement”) by and among
California Insurance Company (“CIC’?), Apphed Underwriters Captlve Risk Assurance
Company, Inc. (“AUCRA”) and , a/an

domiciled property and casualty insurance company (the “Reinsurer”),

and is effective as of the effective date of the Agreement.

Recitals

A.

CIC and AUCRA may disclose certain information to the Reinsurer pursuant to the
terms of the Agreement, some of which may constitute Protected Health
Information, as defined below.

The parties intend to protect the privacy and provide for the security of Protected Health
Information in compliance with the Health Insurance Portability and Accountability Act
of 1996, Public. Law No. 104-191 (“HIPAA™) and the regulations promulgated thereunder-
by the U.S. Department of Health and Human Services (the “HIPAA Regulatlons”) and
other applicable laws.

The purpose of this Addendum is to satisfy certain standards and requirements of HIPAA
and the HIPAA Regulations, including, but not limited to, 45 CFR 164.502(e) and 45
CFR 164.504(e).

In consideration of the mutual promises below and the exchange of information pursuant to

the Agreement and this Addendum, the parties agree as follows:

L.

Definitions

(@) “Business Associate” means the Reinsurer to the extent it performs functions, -
activities, or services for, or on behalf of, CIC and AUCRA pursuant to the
Agreement involving the use or disclosure of Protected Health Information.

(b) “Covered Entity” means CIC and AUCRA.

()  “Privacy Rule” means the Standards for Privacy of Individually Identifiable Health
Information at 45 CFR part 160 and part 164, subparts A and E.

() “Protected Health Information™ has the same meaning as the term “protected health
information” in 45 CFR 164.501, limited to the information created or received by
Business Assomate from or on behalf of Covered Entity.

(¢) Capitalized terms used but not otherwise defined in this Addendum have the same
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2.

meaning as those terms in the Privacy Rule. -

Obligations and Activities of Business Associate

(@)

(b)

©

(d)

©

- ®

8

-

()

6)

Business Associate shall not use or disclose Protected Health Information other than
as permitted or required by this Addendum or as Required by Law.

Business Associate shall use appropriate safeguards to prevent use or disclosure of
the Protected Health Information other than as provided for by the Agreement and
this Addendum.

Business Associate agrees to mitigate, to the extent practicable, any harmful effect
that is known to Business Associate of a use or disclosure of Protected Health
Information by Business Associate in violation of the requirements of this
Addendum. '

Business Associate shall report to Covered Entity any use or disclosure of the
Protected Health Information not provided for by this Addendum of which it
becomes aware.

Business Associate shall ensure that any agent, including a subcontractor, to whom
it provides Protected Health Information received from, or created or received by
Business Associate on behalf of, Covered Entity agrees to the same restrictions and
conditions that apply through thls Addendum to Business Associate with respect to
such information.

Business Associate shall provide access, at the request of Covered Entity, and in the
time and manner designated by Covered Entity, to Protected Health Information in
a Designated Record Set, to Covered Entity or, as directed by Covered Entity, to an
Individual in order to meet the requirements under 45 CFR 164.524.

Business Associate agrees to make any amendment(s) to Protected Health
Information in a Designated Record Set that the Covered Entity directs or agrees to
pursuant to 45 CFR 164.526 at the request of Covered Entity or an Individual, and
in the time and manner designated by Covered Entity.

Business Associate agrees to make its internal practices, books, and records,
including policies and procedures, relating to the use and disclosure of Protected
Health Information received from; or created or received by Business Associate on
behalf of, Covered Entity available to the Secretary, in a time and manner
designated by the Secretary, for purposes of the Secretary determmlng Covered
Entity’s comphance with the Privacy Rule.

Business Associate agrees to document such disclosures of Protected Health
Information and information related to such disclosures as would be required for
Covered Entity to respond to a request by an Individual for an accountlng of
disclosures of Protected Health Information in accordance w1th 45 CFR 164.528.

Business Associate agrees to provide to Covered Entity, in the time and manner
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designated by Covered Entity, information collected in accordance with Section
(2)(1) of this Addendum, to permit Covered Entity to respond to:a request by an
Individual for an accounting of disclosures of Protected Health Information in
accordance with 45 CFR 164.528.

3.  Permitted Uses and Disclosures by Business Associate General Use and Disclosure
Provisions

Except as otherwise limited in this Addendum, Business Associate may use or disclose Protected
Health Information to perform functions, activities, or services for, or on behalf of, Covered Entity

~ as specified in the Agreement, provided that such use or disclosure would not violate the Privacy

Rule if done by Covered Entity.
4. Specific Use and Disclosure Provisions

(@) Except as otherwise limited in this Addendum, Business Associate may use
Protected Health Information for the proper management and administration of
Business Associate or to carry out the legal responsibilities of Business Associate.

(b)  Except as otherwise limited in this Addendum, Business Associate may disclose
Protected Health Information for the proper management and administration of
Business Associate, provided that disclosures are Required By Law, or Business
Associate obtains reasonable assurances from the person to whom the information
is disclosed that it will remain confidential and used or further disclosed only as
Required By Law or for the purpose for which it was disclosed to the person (which
purpose shall be consistent with the limitations imposed by this Addendum) and the
person notifies the Business Associate of any instances of which it is aware in
which the confidentiality of the information has been breached.

(¢)  Except as otherwise limited in this Addendum, Business Assoc:iate may use
Protected Health Information to provide Data Aggregation services to Covered
Entity as permitted by 42 CFR 164.504(e)(2)(i)(B). -

(d) Business Associate may use Protected Health Information to report violations of
Law to appropriate Federal and State authorities, consistent with 45 CFR

164.502G)(1).

5. Obligations of Covered Entity Provisions for Covered Entity to Inform Business Associate
of Privacy Practices and Restrictions

()  Covered Entity shall notify Business Associate of any limitati(:in in its notice of
privacy practices in accordance with 45 CFR 164.520, to the extent that such
limitation may affect Business Associate’s use or disclosure of Protected Health

Information.

(b)  Covered Entity shall notify Business Associate of any changes in, or revocation of,
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(d)

!

permission by an Individual to use or disclose Protected Health Information, to the
extent that such changes may affect Business Associate’s use or disclosure of
Protected Health Information.

Covered Entity shall notify Business Associate of any restriction on the use or
disclosure of Protected Health Information that Covered Entity has agreed to in
accordance with 45 CFR 164.522, to the extent that such restriction may affect
Business Associate’s use or disclosure of Protected Health Information.

Covered Entity shall not request Business Associate to use or disclose Protected
Health Information in any manner that would not be permissible under the Privacy .
Rule if done by Covered Entlty, except as permitted by Sections 4(b) and 4(c) of
this Addendum.

Term and Termination

(2)

(b)

(c)

This Addendum shall be effective as of the effective date of the Agreement, and
shall terminate when all of the Protected Health Information provided by Covered
Entity to Business Associate, or created or received by Business Associate on
behalf of Covered Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy Protected Health Information, protections are
extended to such information, in accordance with the termination provisions in this
Section.

Upon Covered Entity’s knowledge of a material breach of this Addendum by
Business Associate, Covered Entity shall either: (i) provide an opportunity for
Business Associate to cure the breach or end the violation and terminate-this
Addendum, and the provision for performance of functions, activities, or services
for, or on behalf of Covered Entity under the Agreement, if Business Associate does
not cure the breach or end the violation within the time specified by Covered Entity;
(ii) immediately terminate this Addendum, and the provision for performance of
functions, activities, or services for, or on behalf of Covered Entity under the
Agreement, if Business Associate has breached a material term of this Addendum
and cure is not possible; or if neither termination nor cure is feasible, report the
violation to the Secretary. ‘

Effect of Termination.

A. Except as provided in paragraph (ii) of this section, upon termination of this
Addendum, for any reason, Business Associate shall return or destroy all
Protected Health Information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity, and shall retain
no copies of the Protected Health Information. This provision shall apply to
Protected Health Information that is in the possession of subcontractors or
agents of Business Associate.

B. In the event that Business Associate determines that returning or destroying
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the Protected Health Information is infeasible, Business Associate shall
provide to Covered Entity notification of the conditions that make return or
destruction infeasible. Upon mutual agreement that return or destruction of
Protected Health Information is infeasible, Business Associate shall extend
the protections of this Addendum to such Protected Health Information and -
limit further uses and disclosures of such Protected Health Information to
those purposes that make the return or destruction infeasible, for so long as

. Business Associate maintains such Protected Health Information.

Miscellaneous

(@) Regulatory References. A reference in this Addendum to a section in the Privacy
Rule means the section as in effect or as amended. ‘

(b) Amendment. The Parties agree to take such action as is necessary to amend this
Addendum from time to time.as is necessary for Covered Entity to comply with the
requirements of the Privacy Rule and the HIPAA.

(c)  Survival. The respective rights and obligations of Business Associate under Section
6(c) of this Addendum shall survive the termination of this Addendum.

(d Interpretation. The provisions of this Addendum shall prevail over any provisions in

the Agreement that may conflict with or appear inconsistent with any provision of
this Addendum. Any ambiguity in this Addendum shall be resolved to permit
Covered Entity to comply with the Privacy Rule.

CALIFORNIA INSURANCE COMPANY

By:

APPLIED UNDERWRITERS CAPTIVE RISK
~ ASSURANCE COMPANY, INC.

By: |

[REINSURER]

By:
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EXHIBIT A
NOTIFICATION MATERIALS

NOTICE OF TRANSFER

Dear Policyholder:

This notifies you of an agreement reached between California Insurance Company (“CIC”), Applied
Underwriters Captive Risk Assurance Company, Inc. (“AUCRA”) and , a/an domiciled
property and casualty Insurance Company (“Reinsurer”), for the transfer of your [California, :
Connecticut or New York] workers’ compensation insurance policy from CIC and/or AUCRA to
Reinsurer. This assumption will be effective as of 12:01 a.m. Pacific Time, on ,202 .
Your policy is being transferred from CIC and/or AUCRA to Reinsurer pursuant to the térms and
subject to the conditions set forth in a Rehabilitation Plan relating to the conservation of CIC and as
ordered by the Conservation Court supervising the conservation of CIC.

The Reinsurer is authorized to provide workers’ compensation insurance in [California
Connecticut and New York]. To introduce you to the Reinsurer, attached is a summary of
essential information about Reinsurer.

Your rights as a policyholder and the terms of your policy will not change as a result of the
transfer. Additionally, your benefits will not change as a result of the transfer. Upon the effective
date of the policy transfer, Reinsurer will provide your coverage. It will have direct responsibility
for the payment of all claims and benefits and for all other policy obligations.

You have the following options with regard to the assumption of your policy:
Option 1. Accept the transfer of your policy from CIC and/or AUCRA to Reinsurer.

Option 2. Object to the Rehabilitation Plan and the proposed transfer of your policy
from CIC and/or AUCRA to Reinsurer. f

CIC, AUCRA and Reinsurer recommend that you choose Option 1.
If you wish to choose Option 1; simply do not return the Rejection Form and you will
automatically be deemed to have accepted this option as of [date]. You should then attach the

[enclosed] Certificate of Assumption [that you will be receiving under separate cover] to your
policy.
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If you wish to choose Option 2, you must complete the enclosed Rejection Form, sign it and return
it-within 30 days of this Notice. If you do not return the Rejection Form within that time, you will
be deemed to have accepted the transfer of your policy. [You should also return the [enclosed]
Certificate of Assumption.]

In considering whether to accept the assumption, please note as of the date of the agreement
among CIC, AUCRA and Reinsurer, CIC will withdraw entirely from the California [Connecticut
and New York] insurance market and cease offering workers> compensation insurance in
California [Connecticut or New York]. Please also note that if you accept Option 2, the Reinsurer
will be responsible for the policy liabilities'and administration of the CIC and/or AUCRA
California [Connecticut or New York] workers’ compensation insurance policies after CIC
withdraws completely from the California [Connecticut or New York] market. As a result, if you

reject the assumption, Reinsurer will be responsible for the Policy Liabilities under such Policies

and for administering your CIC and/or AUCRA policy until your insurance terminates.

The enclosed Certificate of Assumption should be attached to your policy unless you choose to
reject the assumption of your policy.

Your current and future premiums should be paid as indicated by your premium notices.

If you have any questions about the'assumf)tion of your policy or about CIC and/or AUCRA or

[Reinsurer], please feel free to call CIC at ____. Written inquiries may be mailed to: CIC at [Address],
t [City], [State] [Zip Code]. ' '

Sincerely,

CALIFORNIA INSURANCE [REINSURER]
COMPANY/AUCRA
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CERTIFICATE OF ASSUMPTION

. You are hereby notified that [Reinsurer] has,

effective as of , 2020 (the “Effective Time”), assumed all rights, hab111t1es and obligations

of CIC and/or AUCRA under your workers’ compensation insurance policy with CIC and/or
AUCRA.

From and after the Effective Time, all references in your policy or certificate to,“CIC” or
“AUCRA” are hereby changed to [Reinsurer] . Except for the
substitution of [Reinsurer] for CIC and/or AUCRA
as your insurer, your rights as an-insured will not be affected by the change in companies, and the
terms and conditions of your policy or certificate will not be changed by reason of the
assumption.

All correspondence and inquiries concerning your policy or certificate, including premium
payments, policy or certificate changes, and notices of claims, should be submitted to:

[Reinsurer]
[Street Address]
[City], [State [Zip Code]

This Certificate of Assumption, as of the Effective Time, forms a part of and should be attached to

- the policy or certificate issued to you by CIC and/or AUCRA.

IN WITNESS WHEREOF, has caused this
Certificate of Assumption to be duly signed and issued.

[Reinsurer]



NOTICE OF REJECTION OF ASSUMPTION
. ;To: ‘California Insurance-Cognpany/Applied Underwriters Captive Risk Assuranee Company, Inc.
- REJECTION

I have reviewed the Notice of Transfer and the Certificate of Assumptlon whereby [Reinsurer] would
assume all of the rights, liabilities, and obhgatlons of California Insurance Company and/or Applied

- Underwriters Captive Risk Assurance Company, Inc. (“AUCRA”) under my workers’ compensation
.insurance policy previously issued by California Insurance Company and/or AUCRA.

I hereby notify you that I REJECT the proposed assumption of my policy and the substitution of
[Remsurer] thereunder, and I wish to retain my policy with California Insurance' Company and/or
AUCRA. Tunderstand and agree that the even though my Policy will not be assumed by [Reinsurer], the _
Policy Liabilities under my CIC and/or AUCRA Policy will be reinsured and admlnlstered by -
[Reinsurer].

DATE:

‘ ;Policyholder Signature

Prmt or Type Name

i
)
i ’
[

'California Insurance Company and/or AUCRA Policy ID #
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Synopsis

Background: Insurance Commissioner filed application for
approval of rehabilitation plan of worker's compensation
insurer in conservatorship after it attempted to merge with
New Mexico insurer without Commissioner's approval. The
Superior Court, San Mateo County, No. 19-CIV-06531,
Susan L. Greenberg, J., approved and adopted rehabilitation
plan. Insurer appealed.

Holdings: The Court of Appeal, Brown, P.J., held that:

as a matter of first impression, Commissioner did not need to
identify financial impairment to take conservatorship;

rehabilitation plan could allow policyholders to settle claims
against insurer arising out of void reinsurance participation
agreement designed to allow insurer to offer retrospective
rating policies in violation of insurance regulations;

Commissioner had authority to settle policyholders' claims
against insurer's affiliates;

trial court and Commissioner reasonably decided that it was
most advantageous to public interest to achieve near-global
settlement; and

evidence supported decision to approve rehabilitation only if

insurer used third-party claims administrator as reinsurer for
California policies if reinsurer was related to insurer.

Affirmed.

WESTLAW

Procedural Posture(s): On Appeal.

San Mateo County, Hon. Susan L. Greenberg (San Mateo
County Super. Ct. No. 19-CIV-06531)

Attorneys and Law Firms

Samuel C. Kaplan, Amy L. Neuhardt, Benjamin P. Solomon-
Schwartz, Maxwell V. Pritt, Reed D. Forbush, Boies
Schiller Flexner LLP, 44 Montgomery Street, 41st Floor San
Francisco, CA 94104-3578, David A. Barrett, Boies Schiller
Flexner LLP, 55 Hudson Yards, New York, NY 10001, for
Appellants.

Michael J. Strumwasser, Dale K. Larson, Julia Michel,
Strumwasser & Woocher LLP, 10940 Wilshire Blvd - Suite
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Opinion
BROWN, P. J.

#1212 **66
a superior court to appoint the California Insurance

Insurance Code section 1011 requires

Commissioner (commissioner) as the conservator of an
insurance company if the insurer, “without first obtaining
the *1213 consent in writing of the commissioner, ... has
entered into any transaction the effect of which is to merge,
consolidate, or reinsure substantially its entire property or
business in or with the property or business of any other

person.” (Ins. Code, ! § 1011, subd. (c) (section 1011(c)).)
California Insurance Company (CIC or CIC I) attempted,
without the commissioner's consent, to merge with a newly-
formed **67 New Mexico corporation, California Insurance
Company II, Inc. (CIC II), to redomesticate in that state. The
trial court therefore granted the commissioner's application to
be appointed as CIC's conservator. Several years later, the trial
court approved and adopted the commissioner's rehabilitation
plan that specified the terms for ending the conservatorship.

CIC now appeals, arguing the conservatorship was unlawfully
imposed and should have been vacated. CIC also contends the
trial court abused its discretion in approving the rehabilitation
plan because the plan requires CIC to settle certain litigation
against CIC by its policyholders. CIC further objects to a
provision in the plan requiring that CIC's California policies
be reinsured and assumed by another company, and, if the
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reinsurer is affiliated with CIC, that the reinsurer use an
independent third-party administrator. We find no merit in
CIC's arguments and affirm the trial court's order.

BACKGROUND

CIC provides worker's compensation insurance to businesses.
Eighty-five percent of its business is in California.

Most worker's compensation insurance consists of guaranteed
cost policies, under which the policyholder pays the same
premium rate regardless of the amount of claims ultimately
filed under the policy. Another type of policy is a retrospective
rating plan, under which the premium a policyholder owes is
adjusted after the end of the policy period, within minimum
and maximum levels, based on the amount of losses during
the policy period. (7he Travelers Indemnity Co. v. Lara (2022)
84 Cal.App.5th 1119, 1125, 301 Cal.Rptr.3d 57.) Because
the premium changes based on the amount of losses, a
retrospective rating plan returns some risk to the policyholder.
Only large employers can qualify for retrospective rating
plans because smaller employers are presumed to be less
sophisticated insurance consumers and less able to predict
their future losses.

Retrospective rating plans are issued through an endorsement
to a guaranteed cost policy. (See The Travelers Indemnity Co.
v. Lara, supra, 84 Cal.App.Sthatp. 1125,301 Cal.Rptr.3d 57.)
California law prohibits an insurer from issuing a worker's
compensation policy or endorsement unless the insurer files
a copy *1214 of the form or endorsement with a rating
organization, the Workers Compensation Insurance Rating
Bureau, which in turn passes it on to the commissioner for
approval. (§ 11658, subd. (a).)

I. EquityComp and Ensuing Litigation
In 2011, CIC's president and chief operating officer, Steven
Menzies, together with others, patented a “Reinsurance
Participation Agreement” (RPA). The RPA was designed to
allow an insurer to offer a retrospective rating policy to small
and medium-sized companies. The RPA would accomplish
this by having an employer take out a guaranteed cost policy,
then the insurer would cede some of the insured risk to a
reinsurer, such as a captive reinsurer, together with a portion
of the premium. The reinsurer would then enter into a side
agreement with the policyholder to cede some of that risk
back to the policyholder. At the end of the policy period,
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the reinsurer would refund some of the premiums to the
policyholder if the losses were lower than expected or charge
the policyholder more if the losses were higher.

Under a program called EquityComp, CIC followed this
template and issued guaranteed cost policies that had been
submitted to the rating organization for the commissioner's
approval. CIC had its affiliate, Applied Underwriters
Captive Reinsurance **68 Assurance Company (AUCRA),
reinsure some of the risk and issue the side agreements
to the policyholders, which were not submitted for the
commissioner's approval. An actuary employed by the
California Department of Insurance (department) opined that
CIC's rates on the standard form policy were on the order of
33 percent higher than the industry average.

Beginning in 2012, 68 EquityComp policyholders filed
various claims or actions challenging the RPA. In a 2016
ruling in one of those challenges, the commissioner found that
the RPA constituted a misapplication of CIC's filed rates in
violation of section 11737. (Matter of Shasta Linen Supply,
Inc., Insurance Commissioner (June 22, 2016) No. AHB-
WCA-14-31 (Shasta Linen).) The commissioner's Shasta
Linen decision declared that CIC's failure to file and secure
approval of the RPA as required by section 11658 rendered it
void as a matter of law.

CIC petitioned for review of Shasta Linen in Los Angeles
Superior Court, and in 2017 the parties settled their dispute.
The parties agreed they had a good faith dispute about
whether the RPA was void as a matter of law and the
remedy authorized by the Insurance Code. A recital to the
agreement stated that this dispute was “ultimately for the
courts to decide.” CIC and the department further agreed that
the Shasta Linen decision was precedential in administrative
proceedings before the department, the department had
approved an amended RPA with additional disclosures,
CIC would not change *1215 the amended RPA without
submitting it to the department for review and approval, and
CIC would dismiss its writ petition. One paragraph of the
settlement agreement declared that nothing in it “limit[ed]
the power of the Commissioner to initiate any legal or
administrative proceeding, to take any action permitted by
law and to seek and obtain all relief and remedies available
(including any fine or penalties) or to adjudicate the right
of others, as otherwise permitted by law.” No employers in
California bought any EquityComp policies containing the
amended RPA after the settlement.
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Litigation on the other RPA claims and actions policyholders
had filed against CIC continued in California courts, federal
courts, administrative proceedings before the commissioner,
and in arbitration. CIC succeeded in defeating class
certification motions. (E.g., National Convention Services,
LLC v. Applied Underwriters Captive Risk Assurance Co.
(S.D.N.Y. July 27, 2019, No. 15¢v7063), 2019 WL 3409882,
at *1; Shasta Linen Supply, Inc. v. Applied Underwriters, Inc.
(E.D.Cal. Apr. 17, 2019, Nos. 2:16-cv-158-WBS AC, 2:16-
cv-1211 WBS AC), 2019 WL 3244487, at *2.) One federal
court granted CIC and its affiliates summary judgment on
claims that the RPA violated the Unfair Competition Law
because it was void. (Pet Food Express, Ltd. v. AUI (E.D.Cal.
Sept. 12, 2019, No. 2:16-cv-01211 WBS AC), 2019 WL
4318584, at *¥2, *4.)

In other actions, federal district courts ruled that policyholders
were liable for premiums due under CIC's standard form
guaranteed cost insurance policies even though the RPA was
void or regardless of whether it was void. (E.g., Applied
Underwriters, Inc. v. Top's Personnel, Inc. (D. Neb. Aug.
2, 2018, No. 8:15-CV-90), 2018 WL 3675242, at *3—
*4 [granting summary judgment on premiums due under
guaranteed cost policy without deciding whether RPA was
void].) Ten administrative decisions by the commissioner
likewise declared the RPA to be void and unlawful but
affirmed the legality of CIC's guaranteed cost policies.
In California courts, this court and two other appellate
courts held *%*69 that CIC's failure to file the RPA
or related agreement with the commissioner rendered the
arbitration agreement contained within the RPA or related
agreement void as a matter of law. (Jackpot Harvesting,
Inc. v. Applied Underwriters, Inc. (2019) 33 Cal.App.5th
719, 738, 245 CalRptr.3d 316; Luxor Cabs, Inc. v.
Applied Underwriters Captive Risk Assurance Co. (2018)
30 Cal.App.5th 970, 976-977, 242 Cal.Rptr.3d 87 (Luxor
Cabs); Nielsen Contracting, Inc. v. Applied Underwriters,
Inc. (2018) 22 Cal.App.5th 1096, 1113—1114, 232 Cal.Rptr.3d
282 (Nielsen Contracting).) Many trial courts before and
after these decisions likewise held that the RPA's arbitration
provision or the RPA in its entirety was void or invalid.
Two arbitrators found the RPA to be valid, one made no
ruling on its legality, one did not rule on its legality under
section 11658 but found it contained misrepresentations and
was unconscionable, one found the RPA should have *1216
been filed but that the policyholder did not have a private
right of action to enforce that requirement, and seven found
the RPA to be invalid in whole or in part. Some of those
arbitrators awarded damages to the policyholder. One of those
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seven, like the federal decisions, issued an award requiring
the policyholder to pay premiums due to CIC under the
guaranteed cost policy. Many cases have yet to be fully
resolved because of a stay in connection with the initiation of
the conservatorship at issue here.

II. Menzies Acquisition and Attempted Merger

As of January 2019, Berkshire Hathaway, Inc. (Berkshire
Hathaway) indirectly owned 81 percent of CIC and its
affiliates. Berkshire Hathaway agreed that month to sell
its shares to Menzies, CIC's president and chief operating
officer, who already owned 11.5 percent of the company.
The agreement allowed Berkshire Hathaway to retain a
$50 million breakup fee if the transaction did not close by
September 30, 2019.

As required by section 1215.2, subdivision (a), in April
2019 Menzies submitted an application to the department
for approval of the transaction. The application informed the
commissioner of the breakup fee and transaction deadline.
The commissioner had 60 days to act on the application. (§
1215.2, subd. (d).) After the commissioner found Menzies’
first two applications insufficient and Menzies withdrew
them, Menzies submitted a third application on September 7,
2019.

On September 13, 2019, the department sent CIC various
follow-up questions, including a question about CIC's total
liability in pending litigation. CIC responded that it was
defending 50 cases and its total liability was $50 million.
CIC at the time had $1.1 billion in assets, $615 million in
capital and surplus, and $240 million on deposit with the
department. On September 19 and 24, 2019, the department
asked follow-up questions on other matters, to which CIC
promptly responded. On September 27, 2019, the department
informed CIC that it could neither approve nor disapprove
CIC's application by September 30 because it had numerous
remaining questions about the pending litigation's financial
impact on CIC.

Berkshire Hathaway required CIC to pay $10 million for
an extension of the transaction deadline until October 10,
2019. Menzies then proposed and the New Mexico Office
of the Superintendent of Insurance agreed to hold an
expedited approval process to re-domesticate CIC in New
Mexico by merging CIC into a newly formed New Mexico
corporation, CIC II. On October 9, 2019, a department
attorney participated in a confidential meeting of New
Mexico, Texas, and California insurance **70 regulators.
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Later the same day, the New Mexico superintendent of
insurance held a hearing on CIC's merger *1217 application.
Department representatives monitored the hearing by phone.
A New Mexico official testified that after the meeting earlier
that day, she was aware of objections from other regulators.
The New Mexico superintendent approved the merger,
conditioned on the stock transactions between Menzies and
Berkshire Hathaway closing by October 10, 2019, and CIC II
immediately afterwards filing articles of merger with the New
Mexico Secretary of State. The New Mexico order required
CIC II to assume liability for all of CIC's issued policies and
maintain its $240 million deposit with the department.

In a press release after the hearing, the New Mexico Office
of the Superintendent of Insurance announced that during the
pre-meeting call the department had failed to articulate any
basis for denying the proposed merger under New Mexico
law and had said that the proposed merger presented no
risks to California policyholders. However, the department
representatives said afterwards that they had never made
the latter statement. The press release also said that no one
in attendance at the hearing offered any objection to the
merger. The department representatives later said they did
not register an objection during the hearing because the issue
in the hearing was whether to approve a transaction under
New Mexico law, which was an issue for the New Mexico
regulator.

Later on the day of the hearing, Berkshire Hathaway notified
the department that, based on the lack of objections at the
hearing, it intended to close the sale to Menzies on October
10, 2019. On the same day, the department notified CIC
that if the merger was completed without the commissioner's
approval, CIC would be in violation of California law. Post-
merger, CIC would cease to exist, and CIC 11, as an unlicensed
insurer, would be precluded from transacting the business

of insurance in California until it became admitted.> The
department did not respond to Berkshire Hathaway's letter,
and its transaction with Menzies closed.

CIC II satisfied the New Mexico superintendent's conditions
for approval, so the merger of CIC with CIC II would be
completed by filing a certificate of merger with the California
Secretary of State. (Corp. Code, § 1108, subd. (d).) On
October 22, 2019, the department asked CIC by telephone not
to file the certificate of merger with the California Secretary
of State so that the parties could meet and resolve their issues.
CIC agreed, but the parties never met.
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*1218 III. Conservatorship

On November 4, 2019, without notice to CIC, the
commissioner filed an ex parte application to be appointed
conservator of CIC. The application relied on section 1011(c),
which requires a court to appoint the commissioner as
conservator of an insurance company if the commissioner
shows the company has, without the commissioner's
consent, transferred or attempted to transfer substantially
its entire business or entered into a transaction to merge.
The commissioner alleged CIC violated this provision
by attempting to **71 merge with CIC II without the
commissioner's approval under section 1215.2, subdivision
(a). The commissioner further alleged that providing notice of
the application to CIC would have been prejudicial because
CIC could have completed the merger by filing the certificate
of merger. The trial court issued the requested order the same
day.

In January 2020, CIC moved to vacate the conservatorship
order, arguing, among other things, that the conservatorship
was unnecessary because CIC consented to an injunction
against the merger pending the commissioner's approval.
In August 2020, the trial court denied CIC's motion. CIC
challenged the order by filing a petition for writ of mandate
in this court in October 2020, but this court summarily denied
CIC's petition. (Cal. Ins. Co. v. Superior Court (Nov. 25,
2020, A161049).) CIC II and an affiliate of CIC filed federal
actions seeking to vacate the conservatorship and enjoin it.
(Applied Underwriters, Inc. v. Lara (E.D.Cal. 2021) 530
F.Supp.3d 914; California Ins. Co. v. Lara (E.D.Cal. 2021)
547 F.Supp.3d 908.) The district courts dismissed both suits,
and the Ninth Circuit Court of Appeals affirmed. (4dpplied
Underwriters, Inc. v. Lara (9th Cir. 2022) 37 F.4th 579, 600.)

IV. Rehabilitation Plan
In October 2020, the commissioner filed an application
for approval of a rehabilitation plan, which would end the
conservatorship. Two aspects of the plan are relevant here.

Section 2.2 of the plan would require CIC and AUCRA to
enter into an “Assumption Reinsurance and Administration
Agreement” to allow an insurer admitted in California to
reinsure and assume all of CIC's California policies and
liabilities to policyholders. Under this provision of the plan,
the commissioner would solicit bids and select the reinsurer.
If the commissioner were to select an affiliate of CIC as the
reinsurer, that reinsurer would have to hire an independent
third-party administrator for claims administration. Upon the
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effective date of the assumption and reinsurance agreement,
the commissioner as CIC's conservator would effectuate the
merger of CIC into CIC II, thereby redomesticating CIC in
New Mexico, and cancel CIC's certificate of authority to
transact business in California.

*1219 Section 2.6 of the rehabilitation plan concerns the
pending litigation against CIC. Section 2.6 incorporated by
reference schedule 2.6, which sets out three options under
which CIC and AUCRA would offer to settle the litigation
against them. Option 1 would allow policyholders to renounce
the RPA and obtain restitution of any amounts they paid
CIC over the cost of the guaranteed cost policy premiums.
Option 2 would allow policyholders to renounce the RPA and
obtain restitution of any amounts they paid over the cost of a
standard, approved retrospective rating plan at the time of the
policy's inception. And option 3 would allow policyholders
to ratify the RPA and accept liability under it. CIC's liability
to any claimant who did not accept one of the settlement
options would pass to the reinsurer under the reinsurance and
assumption agreement, and the conservator would set aside a
reserve amount to cover those claims.

CIC opposed the settlement provision in section 2.6 of the
plan. It did not object to the reinsurance and assumption
provision in section 2.2, so long as its affiliate Continental
Indemnity Company (Continental) had the right to match
any other company's offer for CIC's California policies and
the commissioner dropped the requirement that an affiliate
reinsurer use an independent third-party administrator for
claims handling.

*%*72 The trial court approved the plan in April 2024.
CIC appealed and also filed a petition for writ of mandate
challenging the approval of the plan. This court summarily
denied the petition in a one-paragraph order, noting that CIC
had failed to demonstrate that its remedy on appeal was
inadequate. (Cal. Ins. Co. v. Superior Court (June 20, 2024,
A170573).)

DISCUSSION

I. Appealability
An order approving a rehabilitation plan for an insurer
under a conservatorship is appealable under section
904.1, subdivision (a)(1) of the Code of Civil Procedure.
(Quackenbush v. Mission Ins. Co. (1996) 46 Cal.App.4th 458,
461, fn. 1, 54 Cal.Rptr.2d 112, citing Code Civ. Proc., 904.1,
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subd. (a)(1) & Carpenter v. Pacific Mut. Life Ins. Co. (1937)
10 Cal.2d 307, 322323, 74 P.2d 761 (Carpenter).)

The commissioner disputes this and urges us to treat the
appeal as a writ proceeding. He asserts that a conservatorship
proceeding under Insurance Code section 1011 is a special
proceeding to which section 904.1 of the Code of Civil
Procedure does not apply. He points out that section
904.1, subdivision (a)(1) is contained in Part 2 of that
code and that the California Supreme Court “long ago
held that Part 2 of the Code of Civil Procedure %1220
extends generally only to civil ‘actions,” and not to ‘special
proceedings.” ” (Agricultural Labor Relations Bd. v. Tex-
Cal Land Management, Inc. (1987) 43 Cal.3d 696, 707,
238 Cal.Rptr. 780, 739 P.2d 140.) That remark, however,
concerned the applicability of the appellate stay provision in
Code of Civil Procedure section 916 et seq. (Tex-Cal, at pp.
706707, 238 Cal.Rptr. 780, 739 P.2d 140.) In the same case,
the California Supreme Court also observed that “[i]t has long
been established that the statutory right of appeal of final
judgments and orders extends even to ‘special proceedings
[including] those intended to be summary in nature’ unless
the Legislature has expressly prohibited an appeal in the
particular case.” (/d. at p. 705, 238 Cal.Rptr. 780, 739 P.2d
140.) Consistent with this statement is Carpenter, supra, 10
Cal.2d at pages 322-323, 74 P.2d 761, which entertained
an appeal from an order approving a rehabilitation plan and
held that the appeal encompassed all preliminary orders that
preceded it.

The commissioner fears that aggrieved parties in conservation
proceedings will assert a right to immediate appeal from
different types of rulings, including procedural orders and
evidentiary findings, which will create confusion and delay.
We do not hold that any conservation-related order is
appealable, merely that the rehabilitation plan order that will

resolve the conservation is appealable. 3 The commissioner
also suggests that the approval of the rehabilitation plan does
not determine all of CIC's rights, since the commissioner
will still periodically require judicial orders relating to
implementation of the **73 plan. But Carpenter, supra, 10
Cal.2d at page 323, 74 P.2d 761, noted that a proceeding for
a conservatorship of an insurer lasts “until the proposed plan
is ultimately passed upon.” In addition, a final judgment is a
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determination that terminates the litigation between the
parties on the merits of the case and leaves nothing to be
done but to enforce by execution what has been determined.”
> (Sullivan v. Delta Air Lines, Inc. (1997) 15 Cal.4th 288,

304, 63 Cal.Rptr.2d 74, 935 P.2d 781.) The order approving
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the rehabilitation plan fits this description, since the only thing
remaining after that order is the execution of the plan, at the
end of which CIC will merge with CIC II and cease to exist as
an independent entity. We therefore agree with CIC that the
order approving the rehabilitation plan is appealable, and we
decline the commissioner's invitation to treat the appeal as a
writ proceeding.

*1221 II. Standard of Review

The commissioner placed CIC in conservatorship and
proposed the rehabilitation plan pursuant to authority under
section 1011(c). “The statutory authority he exercises in that
effort is an aspect of the police power of the state. It is
substantial in its scope, but not boundless. Its basic parameters
were described by our Supreme Court over [85] years ago in
Carpenter v. Pacific Mut. Life Ins. Co., supra, 10 Cal.2d at
page 329, 74 P.2d 761: ‘“The only restriction on the exercise of
this power is that the state's action shall be reasonably related
to the public interest and shall not be arbitrary or improperly
discriminatory.” ” (Commercial Nat. Bank v. Superior Court
(1993) 14 Cal.App.4th 393, 398, 17 Cal.Rptr.2d 884.) As the
parties here both recognize, this has been held to require a
trial court to review a commissioner's action “under the abuse
of discretion standard [citation]: was the action arbitrary, i.e.,
unsupported by a rational basis, or is it contrary to specific
statute, a breach of the fiduciary duty of the conservator as
trustee, or improperly discriminatory?” (/n re Executive Life
Ins. Co. (1995) 32 Cal.App.4th 344,358, 38 Cal.Rptr.2d 453.)
On appeal, “[w]e also test the action of the trial court by the
abuse of discretion standard. [Citation.] In this connection
we employ the equivalent of the substantial evidence test
by accepting the trial court's resolution of credibility and
conflicting substantial evidence, and its choice of possible
reasonable inferences.” (/bid.)

II1. Analysis
CIC challenges the trial
conservatorship in the first place, its refusal to vacate it, and

court's imposition of the

its approval of the rehabilitation plan that would now end it.
We consider each argument in turn.

A. Imposition of the conservatorship

CIC contends the conservatorship was unlawfully imposed
because there have never been any concerns about CIC's

solvency or financial condition. 4 CIC's argument rests on the
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interplay of section 1011, which authorizes conservatorships
of insurers, and sections 1215.2, 1215.10, 1215.12, and
1215.16, which concern acquisitions **74 or mergers of
insurers. While CIC's argument is not complicated, to follow
it one must first understand the operation of the relevant
statutes.

*1222 Section 1011 states that the “superior court of the
county in which the principal office of a person [purporting
to do insurance business] is located, upon the filing by the
commissioner of the verified application showing any of the
conditions in this subdivision exist, ... shall issue its order
vesting title to all of the assets of that person, wheresoever
situated, in the commissioner or his or her successor in office,
in his or her official capacity, and direct the commissioner ...
to conduct, as conservator, the business of the person.” (§
1011; see § 1010 [conservatorship statutes apply to, among
others, all persons “purporting to do insurance business
in this state”].) The list of circumstances supporting a
conservatorship includes “[t]hat the person, without first
obtaining the consent in writing of the commissioner, has
transferred, or attempted to transfer, substantially its entire
property or business or, without consent, has entered into
any transaction the effect of which is to merge, consolidate,
or reinsure substantially its entire property or business in
or with the property or business of any other person.” (§
1011(c).) It also includes the circumstance “[t]hat the person
is found, after an examination, to be in a condition that
makes its further transaction of business hazardous to its
policyholders, or creditors, or to the public.” (/d., subd.
(d).) The Legislature enacted section 1011 in 1935, and the
wording of these triggering conditions for a conservatorship
remains substantively unchanged since then. (Stats. 1935, ch.
145, § 1011, p. 540.)

In 1969, the Legislature added article 4.7 to division 1, part
2, chapter 2 of the Insurance Code and titled it the “Insurance
Holding Company System Regulatory Act.” (Stats. 1969, ch.
1275, § 1, pp. 2487-2488.) As relevant here, section 1215.2,
subdivision (a) states, “A person shall not make a tender
offer for, or a request or invitation for tenders of, or enter
into an agreement to exchange securities for or acquire in the
open market, any voting security, or any security convertible
into a voting security, of a domestic insurer or of any other
person controlling a domestic insurer, if the other person
is not substantially engaged either directly or through its
affiliates in any businesses other than that of insurance, if,
as a result of the consummation thereof, the person would,
directly or indirectly, acquire control of the insurer, and a
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person shall not enter into an agreement to merge with or
otherwise to acquire control of a domestic insurer, unless, at
the time copies of the offer, purchase, request, or invitation
are first published, sent, or given to security holders or the
agreement or transaction is entered into, as the case may be,
the person has filed with the commissioner, and has sent to
the insurer, a statement containing” certain information. The
required disclosures include the backgrounds and identities of
everyone on whose behalf the transaction is to be effected;
the source of the funds to be used; and any plans or proposals
to liquidate the insurer, sell its assets, or merge it. (§ 1215.2,

subd. (a)(1)~(5).)

*1223 Section 1215.2, subdivision (d) states, “The
purchases, exchanges, mergers, or other acquisitions of
control referred to in subdivision (a) may not be made until the
commissioner approves the purchases, exchanges, mergers,
or other acquisitions of control. The commissioner shall
approve or disapprove the transaction on or before the latter
of 60 days after the statement required by subdivision (a)
has been filed with the commissioner or, if a hearing is held
pursuant **75 to subdivision (f), 30 days after the close
of the hearing held pursuant to subdivision (f).” The statute
then lists reasons why the commissioner may disapprove the
transaction. (§ 1215.2, subd. (d)(1)—(5).)

Section 1215.10, subdivision (a) allows the commissioner to
apply for an injunction when it appears to the commissioner
that an insurer “has committed or is about to commit
a violation” of the Insurance Holding Company System
Regulatory Act. Section 1215.12 states in full, “Whenever it
appears to the commissioner that any person has committed
a violation of this article which so impairs the financial
condition of a domestic insurer as to threaten insolvency or
make the further transaction of business by it hazardous to
its policyholders, creditors, shareholders, or the public, then
the commissioner may proceed as provided in Article 14
(commencing with Section 1010) of Chapter 1 of this part to
take possession of the property of the domestic insurer and to
conduct the business thereof.” Finally, section 1215.16 states
in full, “All laws and parts of laws of this state inconsistent
with this article are hereby superseded with respect to matters
covered by this article.”

CIC's argument based on these statutes takes two forms,
each of them straightforward. CIC first argues narrowly
that the commissioner's conservatorship application alleged
violations of section 1215.2 to justify the conservatorship,
so the commissioner's failure to identify any financial
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impairment means his application did not satisfy section
1215.12's requirements for a conservatorship. This is
incorrect. The first sentence of the commissioner's application
states that the application rests on section 1011. The
application later alleges repeatedly that Menzies’ attempt to
merge CIC with CIC II justified a conservatorship under
section 1011. The commissioner unambiguously relied on
his authority under section 1011, not section 1215.12. The
application does further allege that the attempted merger
without the commissioner's approval also violated section
1215.2. But these further allegations do not undermine or
disclaim the reliance on section 1011, so the commissioner's
application properly relied on his authority under that statute.

CIC also argues more broadly that the Legislature limited
the reach of section 1011(c) — which CIC terms a historic,
general statutory provision — when it enacted what CIC calls
the specific, remedial structure for unauthorized mergers in
article 4.7. CIC contends that by specifying in section 1215.12
*1224 that the commissioner can impose a conservatorship
under section 1011 and related statutes for an unauthorized
merger that “so impairs the financial condition of a domestic
insurer as to threaten insolvency or make the further
transaction of business by it hazardous to its policyholders,
creditors, shareholders, or the public” and enacting section
1215.16's supersession provision, the Legislature repealed
the broader authorization of conservatorships in section
1011(c) for any unauthorized merger. According to CIC,
if an authorized merger does not so impair the financial
condition of an insurer that it threatens insolvency or makes
the operation of the insurer hazardous, then the commissioner
may not impose a conservatorship and may only pursue
injunctive relief.

We are not persuaded that the Legislature intended section
1215.16 to expressly repeal section 1011(c), as CIC contends.
Most obviously, section 1011 remains in effect; the bill that
enacted sections 1215.12 and 1215.16 did not repeal section
1011(c). Section 1215.16's supersession provision is not to
the contrary. Section 1215.12 invokes the conservatorship
proceedings under section 1010 and following sections, so
the Legislature intended those **76 statutes to remain in
effect. It would be strange for the Legislature to allow section
1011(c) to remain in force, authorizing a conservatorship
whenever an insurer attempts to merge its business without
permission, while obliquely limiting it through sections
1215.12 and 1215.16 to authorize a conservatorship only
when a merger creates a risk of financial impairment. It would
be particularly strange to do so while leaving section 1011,
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subdivision (d) in effect, which authorizes a conservatorship
whenever an insurer is found to be in a hazardous condition.
A far more natural method of achieving the purpose that
CIC ascribes to the Legislature would have been to add the
requirement of financial impairment to section 1011(c), but
the Legislature did not do this.

Although CIC protests that section 1215.16 makes this
a question of express repeal, in actuality CIC's argument
is one of implied repeal. “Repeals by implication are
disfavored.” (Lopez v. Sony Electronics, Inc. (2018) 5
Cal.5th 627, 637, 234 Cal.Rptr.3d 856, 420 P.3d 767.)
“ ‘Notwithstanding the “presumption against repeals by
implication,” repeal may be found where (1) “the two
acts are so inconsistent that there is no possibility of
concurrent operation,” or (2) “the later provision gives
undebatable evidence of an intent to supersede the earlier”
provision.” [Citation.] ‘Because “the doctrine of implied
repeal provides that the most recently enacted statute
expresses the will of the Legislature” [citation], application of
the doctrine is appropriate in those limited situations where it
is necessary to effectuate the intent of drafters of the newly
enacted statute. ““ ‘In order for the second law to repeal or
supersede the first, the former must constitute a revision
of the entire subject, so that the court may say that it was
intended to be a substitute for the first.” ” * 7 (Wishnev v. The
Northwestern Mutual Life Ins. Co. (2019) 8 Cal.5th 199, 211,
254 Cal.Rptr.3d 638, 451 P.3d 777.)

*1225 As the commissioner points out, section 1215.12 is
easy to harmonize with section 1011(c). The conservatorship
statutes, including section 1011, apply to all persons
“purporting to do insurance business in this state.” (§ 1010.)
Section 1011(c) allows for a conservatorship of an insurer
based on an attempted merger without requiring a showing of
insolvency or financial hazard.

Section 1215.12, meanwhile, applies to a broader group than
just insurers, but allows for conservatorships in narrower
circumstances. Section 1215.12 allows the commissioner to
place an insurer in a conservatorship when it appears to the
commissioner that “any person” has violated section 1215.2
or other statutes in a way that impairs the financial condition
of an insurer that threatens insolvency or makes the insurer's
further operation hazardous. Section 1215.2, subdivision (a),
among other things, prohibits a “person” from making a
tender offer or requesting or inviting tenders for securities
of an insurer or a “person” controlling an insurer, or from
“enter[ing] into an agreement to merge with or otherwise
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to acquire control of a domestic insurer” unless, when the
offer, request, or agreement is made, the required information
has been filed with the commissioner. Section 1215.2 further
provides that such “purchases, exchanges, mergers, or other
acquisitions of control” may not be made without the
commissioner's approval. (Id., subd. (d).) “Person” is defined
for both of these sections to include any individual or other
entity. (§ 1215, subd. (m).) Because section 1215.12 applies
to non-insurers and prohibits anyone from even offering to
buy an insurer without satisfying the statutory requirements, it
makes sense that the Legislature would limit conservatorships
based **77 on violations of such requirements to those that
threaten the solvency or safe operation of the insurer.

The Legislature's limitation of the scope of the remedy
for its new requirements applicable to non-insurers does
not mean that it also intended to limit the scope of the
existing remedy applicable only to insurers. When an insurer
violates section 1215.2 by agreeing to merge, as CIC did,
it triggers the provision in section 1011(c), even if that
agreement did not also trigger section 1215.12 because it
did not threaten the insurer's solvency or make its continued
operation hazardous. Because sections 1215.2 and 1215.12
are not incompatible with section 1011(c), evince no intent
to supersede section 1011(c), and did not revise the entire
subject of conservatorships of insurers, but rather added a
more limited conservatorship remedy for a broader set of
actors, we hold that section 1215.2 and 1215.12 did not
expressly or impliedly repeal section 1011(c).

CIC contends that the commissioner has only ever
invoked section 1011(c) for insurers in financial distress
*1226
conservatorships as the state equivalent of bankruptcy law

and cites various cases describing section 1011

for insurers. (E.g., State of California v. Altus Finance
(2005) 36 Cal.4th 1284, 1295, 32 Cal.Rptr.3d 498, 116
P3d 1175 [§ 1011 “is part of ... article 14,” which
“relate[s] to the Commissioner's treatment of insolvent
insurers” and is the “equivalent of federal bankruptcy laws™];
Financial Indemnity Co. v. Superior Court of Los Angeles
(1955) 45 Cal.2d 395, 402, 289 P.2d 233 [“The primary
purpose for the drastic remedy [of conservatorship] ... is
to prevent dissipation of the assets of the company after
the commissioner has determined that a hazardous condition
exists.”].)

We agree that this case appears to be the first decision dealing
with a conservatorship involving an insurer not in financial
distress. However, the absence of a precedent directly on point
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demonstrates only that before CIC, solvent insurers were
careful to obtain the necessary approval before placing their
business at risk of conservatorship. While the conservatorship
system does replace the bankruptcy system for insurers, who
are excluded from federal bankruptcy, that does not mean
that only bankrupt or insolvent insurers can be placed under
conservatorship. As our Supreme Court explained long ago
in Carpenter, supra, 10 Cal.2d at page 329, 74 P.2d 761, “It
is no longer open to question that the business of insurance
is affected with a public interest” because “[i]nsurance is a
public asset, a basis of credit, and a vital factor in business
activity.” Carpenter involved an insolvent insurer, but given
the role insurance plays in the economy and society, the
public's interest in insurers and the insurance industry extends
beyond insolvency to ensuring that insurers follow statutes
and regulations enacted to protect policyholders and the
public.
The plain language of section 1011(c) permits a
conservatorship based on an attempted unauthorized merger
even when the insurer involved is solvent, and it is not absurd
for the Legislature to intend to prohibit insurers from merging
without the commissioner's consent, regardless of solvency
questions. We therefore follow the statute's plain language.
(People v. Velador (2024) 103 Cal.App.5th 687, 693, 324
Cal.Rptr.3d 51 [if statutory language is clear, courts must
follow its plain meaning unless it would result in absurd
consequences that the Legislature did not intend].)

B. Maintenance of the conservatorship

CIC argues that even if the commissioner properly placed CIC
under conservatorship **78 based only on the attempted
merger, the commissioner and the trial court abused their
discretion by not vacating the conservatorship on CIC's
motion when CIC agreed to an injunction prohibiting it from
completing the merger. CIC contends its offer to stipulate
to an injunction made the conservatorship unnecessary. It
further contends the trial court's refusal to *1227 vacate
the injunction failed to account for various facts, including
that the merger was only necessary to satisfy the Berkshire
Hathaway deadline after the commissioner refused to approve
or disapprove Menzies’ application to acquire CIC due to
concerns about the RPA litigation. CIC also asserts that the
department appeared at the New Mexico merger hearing and
did not object, CIC complied when the commissioner asked
it not to file the certificate with the Secretary of State to
complete the merger in California, the commissioner failed
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to raise any concerns about the RPA litigation during its
consideration of Menzies’ application to acquire CIC until
days before the Berkshire Hathaway deadline, and CIC's
assets and capital were more than sufficient to address the
maximum exposure from the RPA litigation.

We reject CIC's argument for the same reasons that the Ninth
Circuit rejected the similar argument that the conservatorship
proceeding was brought in bad faith. (dpplied Underwriters,
Inc. v. Lara, supra, 37 F.4th 579.) As the Ninth Circuit
explained, “the conservatorship action was brought for a
legitimate reason — indeed, [CIC's and its affiliates’] own
factual allegations make out a violation of § 1215.2(d)
sufficient to trigger a conservatorship under § 1011(c). The
allegations make clear that [CIC and its affiliates] neither
sought nor received approval from the [department] for the
proposed purchase of the controlling interest in CIC I and the
concomitant CIC I/ CIC II merger, as required by California
Insurance Code § 1215.2(d), and that the merger was an
obvious attempt to avoid the California insurance regulatory
regime.” (Id. at p. 597.) Given that CIC created the RPA with
the express intent of bypassing state insurance regulations
limiting the marketing of retrospective rating policies, the
commissioner determined that the RPA was unlawful and
void, and that CIC attempted to merge with an out-of-
state entity a matter of days after the commissioner raised
concerns about CIC's litigation of suits based on the void
RPA, the commissioner could reasonably determine that it
was necessary to place CIC under conservatorship to prevent
CIC from pursuing any further schemes to dodge or stymie
the commissioner's oversight, despite the offer to stipulate to
an injunction.

The various facts that CIC cites,
beside the point. Fundamentally, as the Ninth Circuit

even if true, are

recognized, Menzies “made a $50 million bet with Berkshire
Hathaway ... that he could complete the purchase of Berkshire
[Hathaway]’s controlling interest in CIC I by September
30, 2019.” (Applied Underwriters, Inc. v. Lara, supra, 37
F.4th at p. 584.) The deadline was not of the commissioner's
making. Menzies lost the bet when the commissioner failed to
approve the transaction by the deadline Berkshire Hathaway
set. The answer, then, was for Menzies to pay his loss
by forfeiting the breakup fee (ibid.), not for Menzies and
CIC to try to seek to complete the transaction anyway by
hurriedly redomesticating CIC within less than two weeks
by merging with a newly created out-of-state entity without
the commissioner's approval. Given CIC's demonstrated
willingness to flout the *1228 law for its own financial gain,
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the trial court and by extension the commissioner did not
abuse their discretion by concluding that a conservatorship
was necessary to ensure **79 CIC's compliance with the
law, rather than acceding to CIC's preferred course of a
stipulated injunction.

This case is comparable in this regard to Caminetti v.
Guaranty Union Life Ins. Co. (1942) 52 Cal.App.2d 330,
126 P.2d 159. The commissioner there placed an insurer
in conservatorship because the insurer's management was
paying itself excessive salaries that placed the insurer
in a hazardous condition. (/d. at pp. 332-335, 126 P.2d
159.) The insurer later argued that the trial court should
have terminated the conservatorship because the insurer
removed the grounds for the conservatorship by voluntarily
reducing the management's salaries. (/d. at pp. 335-336,
126 P.2d 159.) The Court of Appeal noted that the same
management remained in control and found that the trial
court or commissioner would only be warranted in returning
the company back to the management's control if there
was evidence that their state of mind had changed. (/d. at
p. 336, 126 P.2d 159.) The Court of Appeal deferred to
the trial court's conclusion, after taking evidence, that the
management “should not again be permitted to control the
destinies of the policyholders.” (/bid.) So, too, here, the court
and the commissioner would only have been obligated to
terminate the conservatorship if there were evidence that
CIC's management had changed its state of mind. We defer to
the trial court's view that the stipulation to an injunction was
insufficient, given the other evidence of CIC's intentionally
evasive behavior.

C. Rehabilitation plan to end the conservatorship

CIC's remaining arguments challenge the terms of the
commissioner's rehabilitation plan pursuant to which CIC can
exit conservatorship, complete its merger with CIC II, and
redomesticate in New Mexico.

A conservatorship under section 1011 “contemplates, not the
liquidation of the company involved, but a conservation of the
assets and business of the company over the period of stress
by the commissioner who thereafter yields the control and
direction to the regular officers of the company.” (Caminetti
v. Superior Court (1941) 16 Cal.2d 838, 843, 108 P.2d 911.)
Section 1012 sets out the terms for ending a conservatorship
under section 1011. It states that with one exception not
relevant here, a conservatorship order “shall continue in force
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and effect until, on the application either of the commissioner
or of [the insurer under conservatorship], it shall, after a
full hearing, appear to the court that the ground for the
order directing the commissioner to take title and possession
does not exist or has been removed and that the person
can properly resume title and possession of its property
and the conduct of its business.” (§ 1012.) “In order to
effect rehabilitation, *1229 the Commissioner may enter
into a court-approved rehabilitation agreement.” (State of
California v. Altus Finance, supra, 36 Cal.4th at p. 1295,
32 Cal.Rptr.3d 498, 116 P.3d 1175; accord, § 1043 [“the
commissioner, as conservator or as liquidator, may, subject
to the approval of said court, .. mutualize or reinsure
the business of such person, or enter into rehabilitation
agreements”|; Carpenter, supra, 10 Cal.2d at p. 323, 74
P.2d 761 [“when the commissioner files a petition to be
appointed conservator and asks authority to work out a
rehabilitation plan,” the proceeding lasts “until the proposed
plan is ultimately passed upon”].)

Section 1043 does not delineate the scope of the

commissioner's authority to enter into rehabilitation
agreements, but that authority is presumed to be limited by the
provisions in the other statutes governing the conservatorship
proceedings in sections 1010-1062. ( **80 Commercial Nat.
Bank v. Superior Court, supra, 14 Cal.App.4th at p. 410, 17
Cal.Rptr.2d 884.) One such statute is section 1037, which lists
various powers the commissioner has as the conservator of an
insurer. Section 1037, subdivision (c) (section 1037(c)) states
that the commissioner “[s]hall have authority to compound,
compromise or in any other manner negotiate settlements of
claims against that person upon such terms and conditions
as the commissioner shall deem to be most advantageous to
the estate of the person being administered or liquidated or

otherwise dealt with under this article.”

Because CIC sought to merge with an out-of-state entity
and redomesticate in New Mexico, sections 1071.5 and 1072
are also relevant here. Section 1071.5 states, “Every insurer
which withdraws as an insurer, or is required to withdraw
as an insurer, from this State shall, prior to such withdrawal,
discharge its liabilities to residents of this State. In the case
of its policies insuring residents of this State it shall cause
the primary liabilities under such policies to be reinsured and
assumed by another admitted insurer. In the case of such
policies as are subject to cancellation by the insurer, it may
cancel such policies pursuant to the terms thereof in lieu
of such reinsurance and assumption.” Section 1072 provides
that if the commissioner examines the books and records of
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a withdrawing insurer and determines that “the insurer has
no outstanding liabilities to residents of this State and no
policies in favor of the residents of this State uncanceled or the
primary liabilities under which have not been reinsured and
assumed by another admitted insurer, as required by Section
1071.5, he shall cancel the insurer's certificates of authority,
if unexpired, and he shall permit the insurer to withdraw. The
commissioner may, in his discretion, waive any or all of the
above requirements if, after such examination, he finds it to
be in a solvent condition.”

*1230 1. Section 2.6's settlement of the RPA litigation

a. Relationship to basis for conservatorship

CIC offers multiple reasons why the provision of the
rehabilitation plan allowing CIC's policyholders to settle
their claims against CIC is legally unauthorized, but none
has merit. Most generally, CIC contends the RPA litigation
was not the basis for the conservatorship and settlement
of the RPA litigation is therefore not necessary to address
the reasons for the conservatorship. The commissioner
disputes whether section 1012 requires each aspect of a
rehabilitation plan to be limited to the original grounds for
the conservatorship, pointing out that section 1012 states that
a conservatorship ends when the court concludes that the
circumstances that gave rise to it no longer exist “and that the
person can properly resume title and possession of its property
and the conduct of its business.” (§ 1012, italics added.) But
he also maintains that settlement of the RPA litigation is
related to the grounds for the conservatorship.

The language of section 1012 is broad, and the second
clause is written in the present tense, suggesting that the
commissioner can include in a rehabilitation plan provisions
aimed at remediating flaws or issues he discovers in the
conserved insurer during the course of the conservatorship
that are not related to the reason for the conservatorship.
But we need not come to a definitive conclusion on this
question. Assuming for the sake of argument that CIC is
correct and a rehabilitation plan can only address the reasons
for a conservatorship, the trial court and the commissioner

reasonably concluded that settlement **81 of the RPA

litigation does so. >

CIC attempted to merge without the commissioner's approval
and depart the state because the commissioner refused to
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approve Menzies’ acquisition of CIC. The Ninth Circuit
recently concluded as much, noting that Menzies merged CIC
with CIC II “to bypass the California insurance regulatory
regime altogether” (Applied Underwriters, Inc. v. Lara,
supra, 37 F.4th at pp. 584-585) “and that the merger
was an obvious attempt to avoid the California insurance
regulatory regime” (id. at p. 597). The commissioner refused
to approve Menzies’ acquisition because of concerns about
the RPA litigation. If the commissioner had not placed CIC in
conservatorship, CIC could have merged, thereby thwarting
the commissioner's ability to satisfy himself regarding CIC's
liability under the RPA litigation. Ending the conservatorship
without also addressing the commissioner's concerns about
the RPA *1231 litigation therefore would have failed
to remedy the motivation behind it. CIC asserts that the
merger was intended only to avoid collapse of the Berkshire
Hathaway deal due to the commissioner's refusal to approve
or disapprove the transaction, but its account ignores the
substance of why that deal almost collapsed.

b. Mandated departure

CIC objects that its departure from California cannot justify
section 2.6 because its departure is not voluntary but rather

mandated by section 2.4 of the plan. ® CIC did not object
to section 2.4 in the trial court and does not object to it on
appeal, so this argument is not well taken. CIC's claims about
a mandated departure also belie the history of this case. CIC
began the process of merging with CIC II and redomesticating
to allow the Berkshire Hathaway transaction to close. The
Berkshire Hathaway transaction did close, which was one
of the New Mexico superintendent's conditions of approval
of the merger. CIC II also satisfied the other condition,
which was that CIC II file articles of merger with the New
Mexico secretary of state. All that remains is the filing of the
certificate of merger with the California secretary of state.
(Corp. Code, § 1108, subd. (d).) It is thus more accurate to
say that sections 2.4 and 2.6 of the rehabilitation plan place
conditions on the completion of the departure that is already
under way.

Given that CIC began the departure process without the
commissioner's approval and it is partly complete, the
commissioner is within his rights to place conditions on
the completion of the departure. When an insurer follows
the normal procedure for withdrawal from the state by
filing an application and surrendering its certificate to the
commissioner (§ 1070), the “insurer who has commenced the
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withdrawal process may not unilaterally terminate it and the
Commissioner may condition termination of the withdrawal
process on appropriate remedial action by the insurer.” **82
(Travelers Indemnity Co. v. Gillespie (1990) 50 Cal.3d 82,
102, 266 Cal.Rptr. 117, 785 P.2d 500 (Gillespie).) The
commissioner must have the same or greater authority over
an insurer who is placed in conservatorship for attempting
to extinguish its certificate through a merger and departure
without the commissioner's approval. (See § 701 [an insurer's
certificate of authority “shall expire with the expiration or
termination of a corporate existence of the holder thereof™].)

*1232 c. Statutory basis

According to CIC, section 1071.5, which the trial court cited
as authority supporting section 2.6, is inapplicable for several
reasons, including that the RPA litigation claims are not
“liabilities” of CIC within the meaning of section 1071.5 and
requiring it to settle litigation as a condition of withdrawing
from the state would violate its constitutional rights.

CIC's interpretation of section 1071.5 is dubious, but we
need not examine CIC's contentions in detail because
the commissioner's authority to fashion the rehabilitation
plan does not depend on section 1071.5. Section 1071.5
governs an insurer's withdrawal from the state, so if CIC
were simply trying to withdraw then section 1071.5 would
govern. But CIC is not like most withdrawing insurers. It
is under conservatorship. Section 1037(c), which the trial
court cited as supporting section 2.6, allows the commissioner
as conservator of an insurer to “compromise or in any
other manner negotiate settlements of claims against” the
conserved insurer. Sections 1012 and 1043 also empower the
commissioner to enter into rehabilitation agreements to end
a conservatorship. The commissioner reasonably concluded
that settlement of the RPA litigation was necessary to end
the condition that gave rise to the conservatorship, as we
concluded ante, so sections 1012, 1043, and 1037(c) provide
sufficient authorization to support section 2.6.

CIC resists application of section 1037(c), arguing that statute
gives the commissioner authority to settle cases during the
conservatorship, not as a condition of exiting it. This gets
things backwards. As CIC itself notes, Commercial Nat.
Bank v. Superior Court, supra, 14 Cal.App.4th at page
410, 17 Cal.Rptr.2d 884 recognized that the commissioner
can reasonably exercise the state's police power and has
authority under section 1043 to enter into rehabilitation
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agreements, subject to limitations in the other statutes
dealing with conservatorships. If section 1037(c) authorizes
settlements, that is no reason to think section 1043 does
not. CIC fails to show that the commissioner's section 1043
authority to use settlements to fashion a rehabilitation plan is
narrower than his section 1037(c) settlement authority during
a conservatorship.

d. Claims against affiliates

CIC notes that section 1037(c) allows the commissioner
as conservator to settle “claims against that person” being
conserved. It then argues that the RPA litigation mostly
consists of claims against CIC's affiliates, not CIC itself.
However, the commissioner's authority in a conservatorship
is not limited to the entity being conserved. ( *1233
Garamendi v. Executive Life Ins. Co. (1993) 17 Cal.App.4th
504,520,523, 21 Cal.Rptr.2d 578 (Garamendi).) A trial court
may assert in rem jurisdiction over assets of entities that have
an “identity of interest” with a conserved insurer and include
them within the scope of the commissioner's rehabilitation
plan for an insurer if it is reasonably necessary to promote
the insurer's rehabilitation. (/bid.) Garamendi relied in part on
the fact that insurance conservatorships are a state law **83
equivalent of bankruptcy and that federal bankruptcy law
asserts jurisdiction over entities that are legally separate from
the debtor where necessary to the successful administration of
adebtor's estate. (/d. at pp. 515-517,21 Cal.Rptr.2d 578.) But
Garamendi also emphasized that “the business of insurance is
affected with a public interest,” “insurance is a public asset,”
and creditors, policyholders, and the public have an important
stake in preserving the business of insurers. (/d. at pp. 515—
516, 21 Cal.Rptr.2d 578.)

As the trial court ruled, Garamendi’s holding supports section
2.6 of the plan here. While there is no indication that CIC is
insolvent, the commissioner's authority springs from the same
statutes that allow conservatorships in cases of insolvency
and the public has an interest in regulation and legally sound
operation of insurers like CIC. CIC is correct that neither the
commissioner nor the trial court found that CIC's affiliates
were alter egos of CIC, and the relationship between CIC
and its affiliates is not exactly the same as the entities at
issue in Garamendi. But nothing in Garamendi conditioned
its assertion of in rem jurisdiction on an alter ego finding,
and its rationale based on the public interest in insurers also
applies here. (Garamendi, supra, 17 Cal.App.4th at pp. 516—
520, 523, 21 Cal.Rptr.2d 578.)



Lara v. California Ins. Co., 112 Cal.App.5th 1204 (2025)
335 Cal.Rptr.3d 62, 2025 Daily Journal D.A.R. 6806

CIC and its affiliates operated the RPA and EquityComp
programs as a joint enterprise, dividing obligations and
authority for the express purpose of avoiding regulation
by the commissioner, as the commissioner found in Shasta
Linen and as other courts have concluded. (E.g., Nielsen
Contracting, supra, 22 Cal.App.5th at pp. 11161117, 232
Cal.Rptr.3d 282 [agreeing with Shasta Linen that CIC and
its affiliates “were ‘so enmeshed’ and ‘intertwined’ that they
should be considered together in determining whether the
RPA constitutes a modification of the CIC policies™]; Luxor
Cabs, supra, 30 Cal.App.5th at p. 986, 242 Cal.Rptr.3d
87 [viewing “EquityComp as a single, integrated insurance
program” despite the distinctions between CIC and its
affiliates); Applied Underwriters, Inc. v. Lara, supra, 37 F.4th
at pp. 592-593 [discussing Garamendi with approval].) As
one of these courts noted, “Obviously, allowing an insurer to
circumvent the comprehensive regulatory structure applicable
to the issuance of workers’ compensation insurance in this
state simply by amending its approved policy forms through
a side agreement with a subsidiary is contrary to the public
policy underlying California's workers’ compensation law
and cannot be countenanced.” (Luxor Cabs, at p. 986,
242 Cal.Rptr.3d 87.) The RPA litigation has reflected this
integrated relationship between CIC and its affiliates, since
in at least one case, a federal court affirmed an arbitration
award requiring a policyholder to *1234 pay premiums
to CIC, over the policyholder's objection that CIC was not
a party to the arbitration. (American, Etc., Inc. v. Applied
Underwriters Captive Risk Assurance Co. (N.D. Cal. Dec. 28,
2017, No. 17-cv-03660 DMR), 2017 WL 6622993, at *3—*5.)
In these circumstances, excluding the RPA litigation from the
rehabilitation plan because plaintiffs sued one of the other
entities involved in the joint EquityComp program besides
CIC would thwart the commissioner's authority to remedy the
problem that gave rise to the conservatorship.

e. Most advantageous terms

CIC contends that section 1037(c) only allows settlement of
claims “upon such terms and conditions as the commissioner
shall deem to be most advantageous to the estate of the person
being administered” (§ 1037(c)) and asserts the trial court did
not find that section 2.6's three settlement options are to CIC's
advantage.

**84 CIC's statement of the standard governing settlements
by an insurance conservator is incomplete. While section
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1037(c) requires settlements to be most advantageous to
the estate, section 1057 declares that when acting as a
conservator, “the commissioner shall be deemed to be a
trustee for the benefit of all creditors and other persons
interested in the estate of the person against whom the
proceedings are pending.” And as /n re Executive Life Ins.
Co., supra, 32 Cal.App.4th at page 376, 38 Cal.Rptr.2d 453
explained, the commissioner's actions are also inflected with
the public interest, given the character of insurance and that
the commissioner “acts not only as a trustee but also as
a servant of the state in the exercise of its police power.”
“Of necessity, if required to satisfy the public interest, the
Commissioner possesses considerable discretion in settling
claims.” (/d. at p. 381, 38 Cal.Rptr.2d 453.) Thus, when
deciding whether a settlement of claims against a conserved
insurer is “both in the best interest of the conservancy estate
and necessary to vindicate the public interest” (ibid.), the
commissioner must consider not just the insurer itself, but
also others interested in the insurer, such as policyholders or
creditors, as well as the public interest at stake. Additionally,
even when a settlement of one claim cannot be justified on
its own, it may be justified if it is part of a global settlement
or contributes to a near global settlement. (/d. at p. 382, 38
Cal.Rptr.2d 453.)

The trial court quoted /n re Executive Life Ins. Co.’s
statement of the standard for settlements, described how
section 2.6 offered the possibility of a settlement of the
substantial majority of the RPA litigation, described in
detail the substantial evidence supporting the commissioner's
conclusion that CIC faced significant legal exposure in the
litigation, and found section 2.6 had a rational basis in its
entirety. The import of the trial court's decision is that the
commissioner reasonably concluded the *1235 section 2.6
settlement options were most advantageous to the public
interest and the estate because of CIC's potential liability.

Regarding CIC's potential liability, the trial court found
substantial evidence supported the commissioner's belief that
the RPA was void. Section 2.6's first settlement option reflects
this possibility, since it would allow policyholders to settle
by paying only what they owe under the guaranteed cost
policy. The trial court recognized that policyholders could
also enforce the RPA, despite its illegality, to prevent unjust
enrichment to CIC. Section 2.6's third settlement option
represents this possibility, since it would allow policyholders
to enforce the guaranteed cost policies and the RPA in full,
which might result in a payment to CIC.
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The trial court found that CIC could also be liable under
the Unfair Competition Law (Bus. & Prof. Code, § 17200
et seq. (UCL)) for engaging in unlawful acts based on
the failure to file the RPA for approval, unfair acts by
using an unfiled insurance policy that was not disclosed
until after the policyholders were already bound, and
fraudulent practices by misrepresenting the EquityComp plan
in marketing materials. The trial court found section 2.6's
second settlement option — which would allow policyholders
to obtain restitution of any amounts they paid over the
cost of a standard, approved retrospective rating plan —
to be a reasonable approach to calculating quantum meruit
restitution, which would be a remedy for UCL violations.

CIC does not mention, let alone dispute, any of the trial
court's conclusions regarding its potential liability under these
theories. Instead, it contends that a global **85 settlement
is not to CIC's advantage and violates its due process
rights because CIC defeated all attempts to certify classes
of policyholders, the settlement would prevent CIC from
challenging each plaintiff's evidence, and it would require
CIC to forfeit potentially meritorious individual defenses,
including showing that a plaintiff had suffered no damages.
CIC also points out that its Shasta Linen settlement with the
department acknowledged that the legality of the RPA was
“for the courts to decide” and asserts that it prevailed in RPA
litigation on numerous grounds.

We find no abuse of discretion in the trial court's and
commissioner's conclusions that CIC faces significant enough
liability under the RPA litigation that it is most advantageous
to CIC, policyholders, creditors, and the public for the
commissioner to offer to settle on the terms in section 2.6.
(See In re Executive Life Ins. Co., supra, 32 Cal.App.4th at
p. 358, 38 Cal.Rptr.2d 453 [courts must affirm rehabilitation
plan if it is not arbitrary, discriminatory, contrary to a specific
statute, or a breach of the conservator's fiduciary duty as
trustee].)

*1236 The Shasta Linen settlement's statement about
the courts deciding the legality of the RPA is of no
consequence, since it predated CIC's attempted unauthorized
merger to evade the commissioner's consideration of the RPA
litigation and the resulting conservatorship. The settlement
also reserved the commissioner's right to “initiate any legal
or administrative proceeding, to take any action permitted by
law and to seek and obtain all relief and remedies available
(including any fine or penalties) or to adjudicate the right
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of others, as otherwise permitted by law.” Nothing in the
settlement precludes section 2.6.

The trial court considered CIC's claim of substantial success
in the RPA litigation and reasonably found it unpersuasive.
CIC did prevail in defeating class certification motions, but
those rulings have no bearing on the merits of any individual
policyholder's claims. The fact that the RPA litigants were
unable to satisfy the procedural requirements for class action
due to individualized issues, as CIC asserts, is irrelevant to
deciding whether the global settlement and the application
of the three settlement options is in CIC's interest. Section
2.6 does not vitiate CIC's class certification victories in any
event. The policyholders eligible to settle under section 2.6
are those who already filed claims, those whom CIC identifies
as potentially owing CIC payments, and ten policyholders
who had already submitted claims to the conservator. CIC
does not contend that these categories encompass the same
number of policyholders that a class action would have.

Apart from class certification motions, the victories CIC cites
primarily concern enforcement of arbitrability delegation or
forum selection clauses in courts in other states or piecemeal
dismissals of individual causes of action. These limited
successes do not show that CIC has a strong likelihood
of ultimately defeating policyholders’ suits as a whole.
The record as a whole contains substantial evidence that
policyholders prevailed more often in showing the RPA, or
portions of it, to be void and unenforceable, especially after
the issuance of the Court of Appeal decisions beginning
with Nielsen Contracting, supra, 22 Cal.App.5th 1096, 232
Cal.Rptr.3d 282. CIC points out that the Court of Appeal
decisions the trial court cited concern the enforceability of the
arbitration agreement within the RPA, rather than the RPA
itself. (E.g., id. atp. 1121, fn. 6, 232 Cal.Rptr.3d 282 [decision
was limited to factual record on the hearing on motion to
compel and did not preclude parties from litigating merits
of plaintiff's causes of action regarding **86 the RPA].)
This argument ignores that the same grounds for invalidating
an arbitration agreement within a contract can provide a
stronger basis for invalidating the entire contract. (Rent-A-
Center, West, Inc. v. Jackson (2010) 561 U.S. 63, 71, 130
S.Ct. 2772, 177 L.Ed.2d 403 [“In some cases the claimed
basis of invalidity for the contract as a whole will be much
easier to establish than the same basis as *1237 applied only
to the severable agreement to arbitrate”].) Moreover, other
decisions the commissioner cited declared the entire RPA
invalid.
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CIC notes that some decisions have found a policyholder
liable for unpaid premiums regardless of the RPA's illegality.
(E.g., Applied Underwriters, Inc. v. Top's Personnel, Inc. (D.
Neb. Aug. 2, 2018, No. 8:15-CV-90), 2018 WL 3675242, at
*3-*4) Again, there are decisions going the other direction.
Additionally, litigation of many of the cases was stayed
because of the initiation of the conservatorship. Given that
the EquityComp system was structured as a combination
of the guaranteed cost policies and the RPA and that
the commissioner supplied an actuary's opinion that CIC's
guaranteed cost premiums were roughly 33 percent higher
than market rates, the trial court could reasonably conclude
that courts or arbitrators in the future (including appellate
courts, in cases where CIC had prevailed or would likely
prevail in a lower court) would find it unfair and inequitable
to enforce just the guaranteed cost plan rates after finding the

RPA to be illegal. 7

In short, the evidence from CIC and the commissioner
demonstrates at best that CIC has had limited success in
the RPA litigation. This is not sufficient to show an abuse
of discretion by the trial court or commissioner in finding
section 2.6's settlement options to be most advantageous
to CIC's estate and interested third parties. Considering
California's strong public policy favoring the settlement of
disputes (Rheinhart v. Nissan North America, Inc. (2023) 92
Cal.App.5th 1016, 1027, 309 Cal.Rptr.3d 859) and the costs
of litigation, the trial court could reasonably determine that
settlement was beneficial to CIC here, especially because it
would expedite the end of the conservatorship. Additionally,
settlement of a claim that may not be justified on its own can
be justified as part of a global or near-global settlement. (/n
re Executive Life Ins. Co., supra, 32 Cal. App.4th at p. 382, 38
Cal.Rptr.2d 453.) Even if CIC might have defeated some of
the RPA cases on the merits based on individualized defenses
or had a net recovery after some plaintiffs’ damages were
offset against premiums still owing to CIC or its affiliates,
the trial court and commissioner reasonably decided that it
was most advantageous to achieve a near-global settlement,
with the resulting litigation cost savings, by offering the three
settlement options in section 2.6.

*1238 **87 f. More favorable settlement

CIC challenges option 2 specifically as offering RPA
plaintiffs a more favorable outcome than they could have
obtained through litigation because it calculates the fair
market value of the benefits under the EquityComp plan

WESTLAW

by using a general retrospective rating plan rather than one
that CIC offered. Option 2 represents the commissioner's
attempt to use a generic retrospective policy approved by
the commissioner to calculate the fair market value of the
coverage a policyholder received from CIC, which CIC
would be entitled to retain under the UCL even if a plaintiff
prevailed. As the trial court noted, fair market value is
commonly defined as that amount “that ‘hypothetical buyers
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and sellers’ would pay in a ‘hypothetical transaction.” ” (Long
Beach Memorial Medical Center v. Kaiser Foundation
Health Plan, Inc. (2021) 71 Cal.App.5th 323, 343, 345,
286 Cal.Rptr.3d 419 [discussing measure of damages under
quantum meruit claim, which was identical to restitution
under UCL]; see also id. at p. 346, 286 Cal.Rptr.3d 419
[defining fair market value based on hypothetical transactions
“is affirmatively helpful because it emphasizes another
pertinent legal principle — namely, that the parties’ prior
actual transactions are not dipositive”].) Option 2 therefore
represents a reasonable approximation of a remedy that RPA
plaintiffs might obtain through litigation, but it avoids the
costs of litigation CIC would otherwise incur.

2. Reinsurance of CIC's policies under section 2.2

Besides section 2.6's settlement options for the RPA litigation,
CIC also challenges the trial court's approval of section 2.2
of the plan, which requires CIC to enter into a reinsurance
and assumption agreement for its California policies. “A
reinsurance contract is ‘one by which an insurer procures
a third person to insure him [i.e., the insurer| against loss
or liability by reason of such original insurance.” (§ 620.)
If the agreement is purely for reinsurance, it benefits only
the insurer; the original insured has no interest in it (§
623) and acquires no rights under it. [Citation.] Such an
agreement clearly cannot operate to relieve the original
insurer of any obligation to the insured. []] A contract
by which a reinsurer assumes the policies of the original
insurer does result in the reinsurer being directly liable to the
original insureds [citation], but it does not release the original
insurer, which remains jointly obligated with the reinsurer
[citations.].” (Gillespie, supra, 50 Cal.3d at pp. 95-96, 266
Cal.Rptr. 117, 785 P.2d 500, italics omitted.)

CIC's first argument is that section 2.2 improperly requires
the sale of over 85 percent of its business to end the
conservatorship, which is tantamount to liquidation. CIC
points out that liquidation is supposed to be the last resort
in a conservatorship. ( *1239 Carpenter, supra, 10 Cal.2d
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at p. 329, 74 P.2d 761.) But liquidation entails distributing
an insurer's assets to creditors, and it is a last resort because
it dissolves the company and deprives policyholders of
insurance protection. (/bid.) CIC, by contrast, will retain any
proceeds from the reinsurance and assumption agreement,
rather than distributing them to its creditors, so section 2.2
is not a liquidation. Section 2.2 also does not deprive any
policyholders of insurance protection, so it need not be a last
resort like liquidation.

Although CIC briefly suggests otherwise, reinsurance is
within the commissioner's express authority as conservator.
Section 1043 states that “the commissioner, as conservator
or as liquidator, **88 may, subject to the approval of
said court, and subject to such liens as may be necessary
mutualize or reinsure the business of such person, or enter into
rehabilitation agreements.” There can be no question that the

commissioner has the necessary authority.

CIC claims that the commissioner could have pursued less
onerous alternatives, including allowing CIC to continue to
service its policies after leaving the state. As noted ante, CIC's
attempted merger with CIC II would have led to it departing
from California, functionally equivalent to a withdrawal from
the state. Before withdrawing from the state, an insurer must
“discharge its liabilities to residents of this State,” including
causing its policies “to be reinsured and assumed by another
admitted insurer.” (§ 1071.5.) The commissioner will then
cancel the withdrawing insurer's certificates of authority and
allow the insurer to withdraw. (§ 1072.) Section 1072 gives
the commissioner discretion to waive this requirement if he
finds the withdrawing insurer to be solvent. (/bid.)

The default assumption of sections 1071.5 and 1072 is that a
withdrawing insurer will have its remaining policies reinsured
and assumed by an admitted insurer. The commissioner
reasonably decided to the take the same approach with CIC
given that its merger was functionally a withdrawal from the
state. CIC protests that Gillespie, supra, 50 Cal.3d at page
99, 266 Cal.Rptr. 117, 785 P.2d 500 held that an insurer
that withdraws can still service its policies from out of
state, as demonstrated by the fact that section 1072 allows
the commissioner to waive the reinsurance and assumption
requirement for a solvent insurer. This is true, but the
commissioner still retains the discretion over whether to
waive the reinsurance and assumption requirement. (§ 1072
[“The commissioner may, in his discretion, waive any or all
of the above requirements ...”].) The trial court did not abuse
its discretion in not requiring the commissioner to waive the

AMECT A VAT
YWwWED | I HAYY

presumptive requirement of reinsurance and assumption here,
where CIC attempted to merge and depart from California
without the commissioner's consent and with the purpose of
evading the commissioner's review of its *1240 handling

of the RPA litigation. 8 (Applied Underwriters, Inc. v. Lara,
supra, 37 F.4that p. 597 [CIC merger “was an obvious attempt
to avoid the California insurance regulatory regime”].)

In its second challenge to section 2.2, CIC argues the trial
court abused its discretion by approving the specific provision
that requires that any reinsurer who is affiliated with CIC,
such as Continental, to use a third-party claims administrator.
CIC argues that the department proposed the third-party
administrator condition for a CIC-affiliated reinsurer without
evidence to support it and then tried and failed to justify it
retroactively.

The trial court found the commissioner reasonably insisted
on a third-party claims administrator if Continental or
another CIC affiliate reinsured and assumed CIC's policies,
based in part on the fact that Continental is operated by
the same management as CIC, including Menzies as the
president and chief executive officer. The trial court also
found substantial evidence showed that CIC had not treated
policyholders **89 fairly by (1) increasing payouts on
claims or inflating the reserves necessary for claims, thereby
triggering higher costs for policyholders; and (2) keeping
claims open to postpone having to return unused premiums to
the policyholders, so that CIC could maximize the investment
returns it made on the funds.

We find substantial evidentiary support for all three points.
First, the record shows that Menzies is Continental's
president and chief executive officer and Jeffrey Silver
is its Secretary. Menzies and Silver hold similar roles in
CIC as well as AUCRA, which is another of the entities
involved in the RPA and the EquityComp program. Given
the identical management, allowing Continental to reinsure
and assume CIC's policies and continue servicing claims
would defeat the reinsurance and assumption agreement's
purpose of protecting policyholders from management that
has demonstrated its willingness to attempt to evade the
commissioner's oversight. It would essentially change the
nameplate on the door but allow the business to continue to
operate as usual. This alone is sufficient to support the third-
party administrator requirement.

Second, the commissioner submitted evidence showing that
the EquityComp program incentivized CIC to increase
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payments or reserves for claims unnecessarily and that CIC in
fact did so. Regarding the incentive, most retrospective rating
plans increase the premiums a policyholder pays linearly
*1241 as losses increase, up to a maximum premium. But
the EquityComp plan increased premiums steeply for the
initial portion of losses to a certain amount, then raised
premiums more slowly if losses continued to increase. If
CIC overpaid claims and thereby increased its losses, or
if it set an artificially high estimate of reserves necessary
to pay losses on a claim in the future, it could trigger the
initial steep increase in premiums that policyholders would
have to pay. Counsel for plaintiffs in many of the RPA
cases, Larry J. Lichtenegger, submitted a declaration detailing
specific instances in which CIC's overpayment of employee
claims increased policyholders’ costs, including one in which
a putatively injured former employee was working for a
competitor, and CIC verified the fraud but continued paying
the former employee. The commissioner also cited the Shasta
Linen case, which relayed a policyholder's account of CIC's
failure to investigate potential fraud on a claim that cost the
policyholder over $100,000. (Shasta Linen, supra, at p. 38.)

Finally, the commissioner provided evidence that CIC
kept claims open to retain policyholders’ funds longer,
to maximize CIC's profits. The EquityComp program was
structured to allow AUCRA (the CIC-affiliated reinsurer that
took risk and premiums from CIC and passed them back to
the policyholders) to require policyholders to post collateral
to secure their payment of additional premiums due to losses.
Setting high collateral amounts for future losses benefited
CIC and its affiliates because CIC could earn investment
returns on the collateral and did not have to share the returns
with the policyholders. CIC followed these incentives in
several cases documented in Lichtenegger's declaration. For
example, CIC refused to accept an employee's offer to settle
a claim for less than the amount of reserves set aside for the
claim, even though the policyholder, which would incur the
cost for the settlement, wanted to pay it in order to have CIC
refund the excess reserves.

In response to this evidence, CIC cites evidence that the
department allowed CIC to continue to handle claims during
the conservatorship and CIC was rated highly in claims
handling in state audits. CIC also attacks Lichtenegger's
credibility, asserting, **90 among other things, that he and
his clients were obviously self-interested and arguing that
he cited very few specific examples of claims handling.
Finally, CIC argues, primarily in a footnote, that it submitted
a declaration by an expert who reviewed CIC's files for
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the policyholders mentioned and refuted Lichtenegger's
allegations.

The trial court reasonably rejected or discounted CIC's
arguments. The commissioner could reasonably conclude
that his oversight and that of his representatives, including
being physically present at CIC's offices in Nebraska, were
sufficient to deter CIC from its prior abusive practices. CIC's
*1242 high marks in audits of its claims handling do
not undercut the commissioner's evidence of overpayments.
As the trial court noted, the audits looked for evidence of
underpayments, not overpayments, so CIC's high scores do
not refute the evidence that CIC was overpaying claims
to collect higher premiums from its policyholders. And
Lichtenegger's declaration did not purport to provide an
exhaustive description of all of his clients’ qualms about
CIC's claims handling, so the quantity of examples he
cited is not disqualifying. Although Lichtenegger's credibility
was legitimately open to question for various reasons
(including his position as advocate for policyholders with
RPA litigation claims against CIC), credibility decisions
were for the trial court and the commissioner to make.
The court and commissioner could reasonably decide to
rely on Lichtenegger, given his unique familiarity with the
experiences of many different policyholders. Although CIC's
expert declaration provided the trial court an alternative
view of the evidence, the trial court was ultimately faced
with conflicting evidence on both sides, and CIC's evidence
relating to its claims handling was not so overwhelming as to
undercut the value of the commissioner's evidence as a matter
of law.

In sum, we are unpersuaded that the trial court abused its
discretion by approving section 2.2.

DISPOSITION

The trial court's order is affirmed.

WE CONCUR:

STREETER, J.

SIGGINS, J.
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Footnotes

* Retired Presiding Justice of the Court of Appeal, First Appellate District, assigned by the Chief Justice
pursuant to article VI, section 6 of the California Constitution.

1 Undesignated statutory citations are to the Insurance Code.

2 A company is “admitted” to transact a class of insurance by obtaining a certificate of authority from the
commissioner. (§ 700, subd. (a).) Before issuing a certificate of authority, the commissioner must consider
the applicant's qualifications with respect to, among other things, capital and surplus, financial stability, and
reinsurance, as well as the “competency, character, and integrity of management” and the “fairness and
honesty of methods of doing business.” (§ 717.)

3 In particular, interim orders involving the conservator's management of the conserved insurer would likely
not be appealable. For example, in this case CIC moved to modify the conservatorship order and to vacate
the conservatorship. CIC noted in its petition for writ of mandate challenging those orders that they were
not appealable. Similarly, an order allowing discovery, like the one the trial court entered here, or an order
approving the commissioner's fixing of expenses of conservatorship, to be paid out of the assets of the
conserved insurer (§ 1035, subd. (a)), would likely not be appealable under Code of Civil Procedure section
904.1, subdivision (a)(1). Any challenge to such orders would have to be pursued by writ petition or in an
appeal from the order approving the rehabilitation plan or otherwise ending the conservatorship.

4 The commissioner argues in a footnote that CIC cannot argue that a conservation based on an unapproved
attempt to merge also requires the threat of insolvency because CIC did not raise that issue below. We need
not respond to arguments raised only in a footnote. (Holden v. City of San Diego (2019) 43 Cal.App.5th 404,
419, 255 Cal.Rptr.3d 873 [‘An appellant cannot bury a substantive legal argument in a footnote and hope
to avoid waiver of that argument.”].)

5 CIC argues that the trial court's reliance on the second condition in section 1012 for termination of a
conservatorship, that the insurer can properly resume title and possession of its business, violates state
administrative law and due process. Because we do not rely on this aspect of section 1012 to affirm the trial
court's order, we need not examine these arguments.

6 Section 2.4 of the rehabilitation plan states that on the date the reinsurance and assumption agreement takes
effect, the commissioner as conservator “shall effectuate the merger of CIC into and with” CIC II, “thereby
completing the attempted redomestication of CIC from California to New Mexico, and upon the effective date
of the merger of CIC into and with CIC Il and the transfer of the domicile of CIC to New Mexico, CIC shall
cease to be a California domestic insurer.”

7 CIC disputes the 33 percent figure, claiming the actuary only said in his deposition that the 33 percent figure
was his “impression” and relied on no data. CIC also notes that it provided an actuarial expert's analysis that
found CIC's rates were in the middle of the market. But the department's actuary explained elsewhere that
CIC's rates were based on the loss trends of its policy portfolio and those loss trends were higher than the
loss trends for the industry as a whole. The department also noted in its reply that CIC's actuarial analysis
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was based on filed rates, not the rates CIC actually charged, and did not reflect that CIC's rates were higher
than the industry-wide average despite CIC not insuring policyholders with the highest losses.

The department's analysis constitutes substantial evidence, so the trial court was entitled to decide which of
these competing analyses it found most persuasive.

8 The trial court also found the reinsurance and assumption requirement justified based on evidence that
CIC's management had repeatedly evaded the commissioner's regulatory authority, both before and during
the conservatorship. Much, if not all, of the evidence of this evasion provides further support for the trial
court's order, but it is not necessary to consider it because CIC's conduct giving rise to the conservatorship
is sufficient on its own.
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