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1 
MOTION TO APPROVE AGREEMENT WITH THE UNITED STATES 

XAVIER BECERRA 
Attorney General of California 
LISA W. CHAO 
Supervising Deputy Attorney General 
MATTHEW C. HEYN 
Deputy Attorney General 
300 South Spring Street, Suite 1702 
Los Angeles, CA  90013 
Telephone:  (213) 269-6232 
Fax:  (213) 897-5775 
E-mail:  Matthew.Heyn @doj.ca.gov 
 
Attorneys for Insurance Commissioner of the State of California 
as Liquidator of SeeChange Health Insurance Company 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF LOS ANGELES 

CENTRAL CIVIL WEST COURTHOUSE 

INSURANCE COMMISSIONER OF THE 
STATE OF CALIFORNIA, 

Petitioner, 

v. 

SEECHANGE HEALTH INSURANCE 
COMPANY, 
 

   Respondent. 

Case No. BS152302 
Assigned to Hon. Maren Nelson 

NOTICE OF MOTION AND MOTION 
TO APPROVE AGREEMENT WITH 
THE UNITED STATES; 
MEMORANDUM OF POINTS AND 
AUTHORITIES; DECLARATION OF 
JOSEPH HOLLOWAY 

 Hearing 
Date: March 9, 2018 
Time: 1:45 p.m. 
Place:  Central Civil West Courthouse 
 Department 307 
 600 S. Commonwealth Ave.  
 Los Angeles, CA 90005 
 
Action Filed:  November 18, 2014 

PLEASE TAKE NOTICE that on March 9, 2018 at 1:45 p.m., or as soon thereafter as the 

matter may be heard, the Insurance Commissioner of the State of California (the 

“Commissioner”), in his capacity as the liquidator of SeeChange Health Insurance Company, 

(“SeeChange”), will appear and present this, his motion to approve the Release Agreement 

among and between the Commissioner, the United States, and the California Life and Health 
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2 
MOTION TO APPROVE AGREEMENT WITH THE UNITED STATES 

Insurance Guarantee Association, which is attached hereto as Exhibit “1”.  If the Court approves 

the motion, the Release Agreement would grant the Liquidator, the SeeChange estate and others 

a release, subject to certain specified exceptions, from super-priority claims that might otherwise 

be asserted by the United States under 31 U.S.C. 3713(b). 

 In connection with this motion, the Commissioner shall show that the United States 

Department of Health and Human Services filed a proof of claim that asserted a claim of 

$5,200,690.27 against SeeChange arising from the Affordable Care Act (“ACA”) and a claim of 

$6068.86 arising from the Medicare Secondary Payer Act (“MSP”).  The Release Agreement 

resolves these claims.  Under the agreement, the California Life and Health Insurance Guaranty 

Association will pay $5,000 to resolve the MSP claim, and the claim of the United States under 

the ACA is approved as a Class 3 priority claim in the amount of $5,119,666.61.   

The motion is supported by the pleadings and papers on file, the attached Memorandum 

of Points and Authorities, and the attached Declaration of Joseph Holloway. 

Wherefore, premises considered, the Insurance Commissioner requests: 

A. That this Court approve the Release Agreement; 

B. That this Court authorize the Insurance Commissioner as Liquidator to take any steps 

he deems appropriate to implement the Release; and 

C. All other just and equitable relief.  

Dated:  December 22, 2017             XAVIER BECERRA 
Attorney General of California 
LISA W. CHAO 
Supervising Deputy Attorney General 
 
By:        
Matthew C. Heyn, Deputy Attorney General 
Attorneys for Insurance Commissioner of the 
State of California 
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3 
MOTION TO APPROVE AGREEMENT WITH THE UNITED STATES 

MEMORANDUM OF POINTS AND AUTHORITIES 

I.  INTRODUCTION 

By the motion, the Commissioner seeks an order approving the Release Agreement 

attached hereto as Exhibit “1”, to settle the obligations and liabilities between SeeChange and the 

United States.  The Release Agreement requires this Court’s approval to be effective.  Under the 

Release Agreement, the SeeChange estate and others would receive a release, subject to certain 

specified exceptions, from super-priority claims that might otherwise be asserted by the United 

States under 31 U.S.C. § 3713(b).1  In addition, the Release Agreement would resolve a proof of 

claim by the United States Department of Health and Human Services (“HHS”), which asserted 

against SeeChange a claim of $5,200,690.27 arising from the Affordable Care Act (“ACA”) and 

a claim of $6068.86 arising from the Medicare Secondary Payer Act (“MSP”).  Under the Release 

Agreement, the California Life and Health Insurance Guaranty Association will pay $5,000 to 

resolve the MSP claim and the claims of the United States under the ACA would be approved as 

a Class 3 priority claim in the amount of $5,119,666.61.  The Release Agreement is manifestly in 

the best interests of the SeeChange estate and the Court should approve it. 

II. BACKGROUND 

 This case was initiated by the Commissioner’s Petition and Application for Appointment 

of a Conservator, which he filed on November 18, 2014.  On November 19, 2014, the Court 

entered its Stipulated Order Appointing Conservator and Restraining Order, which appointed 

the Commissioner as Conservator of SeeChange. On January 28, 2015, the Court entered the 

Liquidation Order, which found that SeeChange was insolvent and appointed the Commissioner 

                                                 

1 31 U.S.C § 3713(b) provides, “A representative of a person or an estate (except a trustee 
acting under title 11) paying any part of a debt of the person or estate before paying a claim of 
the Government is liable to the extent of the payment for unpaid claims of the Government.” 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

 

4 
MOTION TO APPROVE AGREEMENT WITH THE UNITED STATES 

as Liquidator of SeeChange.  The Liquidation Order directed the Commissioner “to liquidate 

and wind up the business of SeeChange and to act in all ways and exercise all powers necessary 

for the purpose of carrying out this Order and the liquidation provisions of the Insurance Code, 

Insurance Code sections 1010 et seq.”   Pursuant to California Insurance Code section 1037, 

subdivision (c), the Commissioner “(c) Shall have authority to compound, compromise or in 

any other manner negotiate settlements of claims against [the insurer] upon such terms and 

conditions as the commissioner shall deem to be most advantageous to the estate of the person 

being administered or liquidated or otherwise dealt with under this article.”  

In exercising his discretion as a Liquidator, the Commissioner is vested with broad 

discretion, subject to certain statutory limitations and “the requirement that exercise of 

discretion be neither arbitrary nor improperly discriminatory”.  (In re Executive Life Ins. Co. 

(1995) 32 Cal. App. 4th 344, 356, 38 Cal. Rptr. 453; Garamendi v. Golden Eagle Ins. Co. (2005) 

128 Cal. App. 4th 452, 27 Cal. Rptr. 3d 239.)   

“[T]he actions of the Commissioner are subject to judicial review.” In re Executive Life 

Ins. Co., supra, 32 Cal. App. 4th at 358.)   When reviewing the Commissioner’s approval of a 

settlement, “[t]he trial court reviews the Commissioner’s actions under the abuse of discretion 

standard….”  (Id. at 358.)  In exercising that standard, this Court must answer the following 

question:  “[W]as the action arbitrary, i.e., unsupported by a rational basis, or is it contrary to a 

specific statute, a breach of the fiduciary duty of the conservator as trustee, or improperly 

discriminatory?”  (Ibid.) 

In this liquidation, the United States asserted large claims against SeeChange. On 

November 4, 2016, this Court entered an order approving certain claims of the United States 

asserted pursuant to the Affordable Care Act as Class 3 claims under California Insurance Code 
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5 
MOTION TO APPROVE AGREEMENT WITH THE UNITED STATES 

Section 1033. The Commissioner, the California Life and Health Insurance Guarantee 

Association and the United States worked together to reach agreement on a proposed 

comprehensive Release Agreement which is now before the Court as Exhibit “1” hereto.  

Pursuant to this Release Agreement, the United States shall receive an approved California 

Insurance Code Section 1033, Class 3 approved proof of claim in the amount of $5,119,666.61.  

Further, the United States asserted certain Medicare Secondary Payer Act claims.  The 

California Life and Health Insurance Guarantee Association agrees to resolve these claims 

through a payment in the amount of $5,000.  In return, the United States shall issue a release 

from most super-priority claims.  Subject to limited exceptions, the United States agrees to 

release and discharge the Commissioner, the California Conservation Office, the California Life 

and Health Insurance Guarantee Association and the SeeChange estate from any and all liability 

under the federal super-priority statute (31 U.S.C. § 3713) in connection with the SeeChange 

liquidation. 

As described in the Declaration of Joseph Holloway, the Settlement Agreement with the 

United States is standard procedure in insurance liquidations and is manifestly in the best 

interest of this liquidation.  The Release Agreement secures a release of super-priority claims 

(subject to certain enumerated exceptions, such as criminal matters), resolves the amount of 

Class 3 approval for the Affordable Care Act claim, and resolves the Medicare Secondary Payer 

Act claim in this case. 
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MOTION TO APPROVE AGREEMENT WITH THE UNITED STATES 

For the forgoing reasons, the Court should approve the Release Agreement, which will 

resolve one of the last claims issues faced by the SeeChange estate. 

       Respectfully submitted, 
 
Dated:  December 22, 2017                    XAVIER BECERRA 

Attorney General of California 
LISA W. CHAO 
Supervising Deputy Attorney General 
 
By:        
Matthew C. Heyn, Deputy Attorney General 
Attorneys for Insurance Commissioner of the 
State of California 
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MOTION TO APPROVE AGREEMENT WITH THE UNITED STATES 

DECLARATION OF JOSEPH HOLLOWAY 

I, Joseph Holloway, do hereby declare the following facts to be true and correct under 

the penalty of perjury of the laws of the State of California: 

1. I am over the age of eighteen years.  I am competent to be a witness.  I have 

personal knowledge of the facts set forth below.  I acquired my personal knowledge through my 

involvement in the matters to which I attest.  If called upon to testify about the facts set forth 

below, I could and would do so.  

2. Since 2005, I have worked for the California Insurance Commissioner’s 

Conservation and Liquidation Office.  I have served as the on-site Liquidation Manager for 

SeeChange Health Insurance Company (“SeeChange”).  As the Liquidation Manager of 

SeeChange, I oversee the overall administration of the SeeChange liquidation estate, including 

but not limited to its efforts to secure a release from the United States.  In so doing, I assist the 

California Insurance Commissioner as Liquidator of SeeChange (the “Liquidator”). 

3. This Court has previously entered an order approving a stipulation between 

the Liquidator and the United States regarding certain claims asserted by the United States.  The 

Liquidator and SeeChange subsequently engaged in a process by which the Liquidator sought 

from the United States a release from super-priority claims arising from or related to SeeChange.  

The Conservation and Liquidation Office, assisted by counsel, adjusted the claims of the United 

States at issue after gathering information on the claims. This resulted in the proposed settlement 

agreement. 

4.  Attached as Exhibit “1” hereto is a true and correct copy of an agreement 

between the Liquidator of SeeChange, the California Life and Health Insurance Guarantee 





EXHIBIT "1" 


































