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Time: 9:30 a.m.
Dept:
Judge
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PLEASE TAKE NOTICE that on February 2,2010, at the hour of 9:30 a.m., or as soon

thereafter as the matter may be heard, the Insurance Commissioner as Liquidator of Western

Ernployers Insurance Company ("the Liquidator") will move for an Order Requiring the Updating

of Proofs of Claims, pursuant to California Insurance Code sections 1023 and 1025. This motion

will seek to set August 31,2010 as the deadline by which all holders of non-workers'

compensation claims, which include contingent or undetermined claims, must submit detailed

claims updates which set forth the facts regarding the further development of those claims.

This motion is and will be based upon this notice, the attached memorandum of points and

authorities, the Declarations of Susan Collins, Edward Hahn, and Willard Roberts filed in support

thereof, the pleadings and papers on file in this action, and upon any oral argument of the parties

at the hearing.

Dated: December 1J , 2009 Respectfully Submitted,

Eovrulqo G. Bnown Jn.
Attorney General of California
JoYCE E. HEE
Supervising Deputy Attorney General

ANNE Mrcrml-rs BrnR
Deputy Attomey General
Attorneys for the Insurance Commissioner
as Liauidator

Update Motion (Case No. 984281)
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MEMORANDUM OF' POINTS AND AUTHORITIES

I. SUMMARY OF RELEVANT FACTS

Western Employers Insurance Company ("WEIC") is a California insurance company that

has been in liquidation since April 1 9, 1 991 . fDeclaration of Willard Roberts, fl 2] . Western

Employers Insurance Company was originally a New York-domiciled insurer known as Letherby

Insurance Company, and was re-domesticated to California in the late 1970's. After four years of

being in run-off liquidation, WEIC determined it could no longer continue the run-off without the

assistance of the California Department of Insurance, fRoberts Dec., 'lf 4].

WEIC was licensed in 38 states, and wrote primarily workers' compensation and general

liability insurance. [Declaration of Susan Collins, fl 2, Roberts Dec., fl 4]. The workers'

compensation business consists of business which is covered by state guaranty associations

pursuant to statute. The general liability business includes claims which are covered by guaranty

associations, claims which are not covered by guaranty associations, and alarge number of claims

which are partially covered by guaranty associations. [Collins Dec., fl 3]. The general liability

claims include a substantial number of claims for coverage for toxic tort matters, such as asbestos

and environmental claims. fCollins Dec., fl 4],

WEIC wrote coverage on very long-tail exposures (asbestos, tobacco, etc.) and its

policyholders have been subject to extensive litigation associated with claims that exceed state

guaranty fund limits or were altogether not covered. lCollins Dec., fl 4.] The records maintained

by WEIC prior to its liquidation were far from ideal. inadequate record keeping and poor file

management inherited at the time of liquidati-on have increased the difficulty in resolving the

estate's ultimate liability and collection of assets. [Roberts Dec., fl 5.].

The initial claims bar date for WEIC was November 15, 1991 . The California insurance

Commissioner as Liquidator of WEIC ("the Liquidator") received 9,608 proofs of claim by the

claims bar date, of which 4966 were in lines of business other than workers' compensation.

[Roberts Dec., fl 3], The Liquidator has successfully recovered substantial assets for the WEIC

estate, which will be in a position to make a substantial dividend upon claims. fRoberts Dec., !l 6;

Declaration of Edward Hahn, fl 3, attached Exhibit A.]. In order to begin a comprehensive

Update Motion (Case No. 984281)
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closing plan to wind up this liquidation, those claimants who have filed contingent and

unliquidated proofs of claims for general liability coverage must update their proofs of claims to

advise the Liquidator of the current status of their claims. [Collins Dec., fl a]. The Liquidator

proposes to send out a notice to those parties which filed a proof of claim to file a supplemental

claim by August 31,2070, The proposed notice and form of the updated proof of claim are set

forth as Exhibit "A" to the Declaration of Susan Collins. [Collins Dec., fl 5]. The Commissioner

seeks the Court's approval of the August 37 , 2010 deadline, the notice, and the proposed proof of

claim update form.

II. ARGUMENT

A, THE LIQUIDATOR SHOULD BE AUTHORIZED TO REQUIRE
CLAIMANTS TO PROVIDE COMPLETED PROOF OF CLAIM
UPDATE FORMS IN ORDER TO PROPERLY DISTRIBUTE THE
ESTATE'S ASSETS TO ALL CLAIMANTS

Insurance Code section 1023 requires the filing of swom proofs of claims. The statute

specifically provides that a "claim must set forth, under oath, on the form'prescribed by the

commissioner . , . (f) such other data or supporting documents as the commissioner requires."

(Ins. Code $ 1023(0.) Insurance Code section 1025 states that claims "founded upon

unliquidated or undetermined demands ,,. shall not share in any distribution to creditors ... until

such claims have been definitely determined, proved and allowed." (Ins. Code $ 1025.)

Moreover, Insurance Code section 1037 delegates to the Insurance Commissioner broad authority

to take such steps as may be necessary to complete the liquidation, while section 1020 of the

Insurance Code grants this Court authority to enter orders to prevent interference with the

Insurance Comrnissioner in the perfonnance of his duties as Liquidator.

The Liquidator and the Court establish approval and oversight procedures that are

reasonable and make sense given the particular needs of each insolvent insurer estate, and that

facilitate the Court's assessment of whether the Commissioner is properly exercising his broad

discretion as statutory liquidator, (See, e.g., Quackenbush v. Executive Life Ins. Co. (1995) 32

Cal.App,4th 344,358, and 401-403 [standard of review for court's review of liquidator's decisions

is "abuse of discretion" and liquidator should supply the court with adequate information to

Update Motion (Case No. 984281)
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permit intelligent evaluation of the basis for the liquidator's determinations].) The Insurance

Commissioner's ultimate duty is to collect the assets and distnbute them ratably among creditors.

(W.J. Jones & Sons v. Independence (7942) 52 Cal.App.2d 374.)

The claimants against the WEIC estate include a substantial number of claimants whose

general liability claims were not yet fully developed. In some instances, claimants had been

named in litigation arising from toxic tort matters, but the litigation had not concluded or been

resolved. ln other cases, the clairnants held excess policies whose coverage may not have

attached as of the date of liquidation. fCollins Dec., fl 5]. Policyholders are permitted to file

"contingent and unliquidated" claims in California. (Garamendi v. Mission (1993) 15 Cal.App.4th

1277.) This allows them to preserve the "tail" coverage on their policies.

The instant motion seeks an order which will assist the Liquidator in valuing contingent and

unliquidated claims. The claims cannot be valued based on mere actuarial prediction. In

Quackenbush v. Mission Ins. Co. (1996) 46 Cal.App.4th 458, the Court of Appeal held that

Insurance Code section 1025 did not permit such mere estimates of the value of such claims, but

that such claims must be made certain within the meaning of the Insurance Code.

Subsequently, in the same Mission Insurance Company liquidation, the Insurance

Commissioner proposed an Amended Final Liquidation Dividend Pian. This plan provided for

claimants to provide claims updates to the Insurance Commissioner as liquidator. The plan also

provided that at some point, the lnsurance Commissioner would apply for an order which set the

Insurance Code section 1025 valuation date. This plan has been upheld by the Court of Appeal.

(Quackenbush v. Mission Insurance Company (1998) 62 Cal.App.4th797.)

The instant update motion for WEIC follows the same basic pattern. The Liquidator has

assets to distribute, but needs the claimants to provide detailed updates about the development of

their claims, The proposed proof of claim update form will require claimants, other than workers

compensation claimants, to provide the information necessary to ftnalize these clairns by August

31,2010, so that appropriate clairns approvals and rejections may be made as to these pending

claims. The failure to file a timely supplement would be that those contingent and undetermined

clairns not liquidated would not be eligible to share in the liquidation estate.

)

Update Motion (Case No. 984281)
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At some future point, the Insurance Commissioner as Liquidator anticipates filing a further

rnotion to determine a valuation date by which claims must be made final under Insurance Code

section 1025. The date proposed for this valuation will depend on the status as determined by the

claims updates to be received, In this way, an evaluation of the remaining claims can be

undertaken, to help determine which can be liquidated in a time frame consistent with closing of

this liquidation estate.

CONCLUSION

Accordingly, the Court is requested to grant this motion, and issue an order that:

A. Sets August 31, 2010 as the deadline by which all holders of claims, other than workers'

compensation claims, which include contingent or undetermined claims, must submit detailed

claims updates which set forth the facts regarding the further development of those claims;

B. Authorizes the Liquidator to send a notice to all applicable persons who filed proofs of

claims advising of this deadline, and approves the proposed notice and proof of claim update

form. both of which are attached as Exhibit "A" to the Declaration of Susan Collins; and

C, Authorizes the Liquidator to take such other steps to accomplish the foregoing as he may

deem appropriate and consistent with this motion.

Dated: December .'J 
,2009 Respectfully Submitted,

Ervruwo G. Bnowrq Jn.
Attorney General of Califomia
Jovcr E. Hpp
Supervising Deputy Attorney General

/  . ,  r '
$'-.-r- $L^ CL*s(k-
Amw Mrcruu-r Bups.
Deputy Attomey General
Attorneys for the Insurance
as Liauidator

Commissioner

Update Motion (Case No. 984281)
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SUPERIOR COURT OF THE STATE OF CALIFO]TNIA

COUNTY OF SAN FRANCISCO

CIVIL DIVISION

Case No. 984281

DECLARATION OF SERVICE

Date: February 2, 1010
Time: 9:30 a.m.
Dept: 301
Judee: The Honorable Peter Busch

EpvrcrNo G. Bnowu Jn.
Attorney General of California
Jovce E. Hsa
Supervising Deputy Attorney Geueral
Amla MrcueLli: Bunn
Deputy Attorney General
State Bal No. 158302

455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Teleplrone: (415) 703-1 403
Fax:  (415)  703-5480
E-mail : AnneMichelle.Burr@doj.ca. gov

A tt o r ney s .fo r I nsur an c e C ommi s s i o ner (ts Li q ui dato r

INSURANCE COMMISSIONER OF TIIE
STATE OF CALIFORNIA.

Applicant,

v .

WESTERN EMPLOYERS INSURAN CE
COMPANY,

Respondent.

Declaration of Service (No. 984281 )



DECLARATION OF SERVICE

Case Nane: Insurance Commissioner of the State of California v. Western Employers
Insurance Company, et al.

No.: 984281

I declare:

I am over l8 years old and am not apafiy to this actton.

On Decernber 77,2009 I served the NOTICE OF MOTION AND INSURANCE
COMMISSIONEfi'S MOTION FOR AN ORDER REQUIRING CLAIMS UPDATE;
DECLARATIONS OF SASAN COLLINS, WILLARD ROBERTS AND ED HAHN IN
SUPPORT THEREOF; and IPROPOSED] ORDER, and on January 12, 20101 served the
AMENDED NOTICE OF MOTION AND INSARANCE COMMISSIONER'S MOTION
FOR AN ORDER REQUIRING CLAIMS UPDATE by placing a true copy thereof enclosed in
sealed envelopes with the U.S. Mail addressed to the persolls listed on the attached Exhibit A.

I declare under penalty of perjury under the laws of the State of California the foregoing is true
and conect and that this declaration was executed on January l7,20l} at San Francisco,
California.

Don Concepion
Declarant

sF200lcv0729
40404228 doc
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