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KAMALA D. HARRIS 
Attorney General of California 
JOYCE E. HEE 
Supervising Deputy Attorney General 
ANNE MICHELLE BURR 
Deputy Attorney General 
State Bar No. 158302 

455 Golden Gate Avenue, Suite 11000 
San Francisco, CA  94102-7004 
Telephone:  (415) 703-1403 
Fax:  (415) 703-5480 
E-mail:  AnneMichelle.Burr@doj.ca.gov 
 

ROBERT H. NUNNALLY, JR. 
State Bar Number 134151 
Wisener * Nunnally * Roth, L.L.P 
California State Bar No. 134151 
245 Cedar Sage, Suite 240 
Garland, Texas 75040 
Telephone:  (972) 530-2200 
Fax:  (972) 530-7200 
Email: Robert@wnrlaw.com 
 
Attorneys for Applicant, the Insurance 
Commissioner of the State of California as 
Liquidator of Western Employers Insurance 
Company 
 

 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN FRANCISCO 

CIVIL DIVISION 

INSURANCE COMMISSIONER OF THE 
STATE OF CALIFORNIA, 

Applicant, 

v. 

WESTERN EMPLOYERS INSURANCE 
COMPANY, 

Respondent. 

Case No. CPF-97-984281 

WESTERN EMPLOYERS INSURANCE 
COMPANY’S NOTICE OF MOTION 
AND MOTION FOR AN ORDER 
APPROVING FIRST INTERIM 
DISTRIBUTION AND SECOND EARLY 
ACCESS PAYMENT 

Date:        October 8, 2015 
Time:       9:30 a.m. 
Dept:       302 
Reservation No. 08181008-08 
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TO RESPONDENT AND ITS ATTORNEYS OF RECORD, ALL POLICYHOLDERS, 

CREDITORS, INSURANCE GUARANTY ASSOCIATIONS AND OTHER INTERESTED 

PARTIES: 

PLEASE TAKE NOTICE THAT on October 8, 2015 at 9:30 a.m., or as soon thereafter 

as this matter may be heard, in Courtroom 302 of the above-entitled court located at 400 

McAllister Street, San Francisco, California, Applicant Dave Jones, Insurance Commissioner of 

the State of California as Liquidator of Western Employers Insurance Company will, and hereby 

does, apply to the Court for an Order Approving  a first Interim Distribution and a second Early 

Access Payment.  

This motion is based on the Notice of Motion, the attached Memorandum of Points and 

Authorities, the Declarations of John Battle and Raymond Minehan, all papers and pleadings on 

file in this matter, such other and further evidence as is permitted by the Court at the time of the 

hearing, and such oral argument as may be presented at the hearing.  

 
Dated:  August 18,  2015 
 

Respectfully Submitted,  
 
KAMALA D. HARRIS 
Attorney General of California 
JOYCE E. HEE 
Supervising Deputy Attorney General 

/s/ Anne Michelle Burr 
ANNE MICHELLE BURR 
Deputy Attorney General 
Attorneys for Applicant, the Insurance 
Commissioner of the State of California as 
Liquidator of Western Employers 
Insurance Company 
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MEMORANDUM OF POINTS AND AUTHORITIES  

I. INTRODUCTION 

 The Insurance Commissioner of the State of California as Liquidator (“Liquidator”) of 

Western Employers Insurance Company (“WEIC”), hereby moves for an Order Approving a first 

Interim Distribution to holders of approved claims under California Insurance Code sections 

1033(a)(1) and 1033(a)(2), and a second Early Access Payment to insurance guarantee 

associations.1  

 The Liquidator seeks approval of a first Interim Distribution to policyholders with  

approved claims and other Class Two claimants. The Liquidator proposes paying sixty percent 

(60%) of the approved principal amount of each of the approved claims, for those claims 

approved on or before June 30, 2015.  Based on this percentage of approved claims, the 

Liquidator proposes distributing $18,995,215 to holders of approved policyholder-class proofs of 

claims. 

 The Liquidator also seeks approval of a second Early Access Payment to insurance 

guarantee associations (“IGAs”), pursuant to section 1035.5.  An initial Early Access Payment 

was made in 1991, when the Commissioner was first appointed Liquidator of WEIC. The 

proposed second Early Access Payment will increase the amount of monies provided to the IGAs 

to a total of eighty percent of the losses paid by the IGAs through December 31, 2014. This 

distribution will be made to IGAs who sign agreements to return any excess distributions as set 

forth in section 1035.5(b)(4), on such forms and with such terms as the Liquidator may 

determine.  A number of credits will be applied for prior early access distributions and special 

deposits in the given states. In no event shall the early access distribution exceed paid losses.    

The amount of this distribution will be $35,071,710, and the recipients and amounts are set forth 

on Exhibit “A” to the Declaration of John Battle (“Battle Decl.”), filed in support of this motion.   

 

 

1 All further references to the California Insurance Code will be by section number only. 
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II. FACTUAL BACKGROUND 

WEIC was domiciled in California, and licensed to transact business in 38 states.  (Battle 

Decl. at ¶ 3.) After four years of being in run-off liquidation, WEIC determined it could no longer 

continue the run-off without the assistance of the California Department of Insurance. On April 2, 

1991, the Insurance Commissioner was appointed Conservator of WEIC, and on April 19, 1991 

was appointed the Liquidator of WEIC. (Battle Decl. at ¶ 4.)  

WEIC primarily wrote workers’ compensation business and general liability business. The 

workers' compensation business consists of business which is covered by state insurance guaranty 

associations, pursuant to statute. The general liability business includes claims which are covered 

by guaranty associations, claims which are not covered by guaranty associations, and a large 

number of claims which are partially covered by guaranty associations. The general liability 

claims include a substantial number of claims for coverage for toxic tort matters, such as asbestos 

and environmental claims. (Battle Decl. at ¶ 5.)   

The initial claims bar date for the WEIC estate was November 15, 1991.  The Liquidator 

received 9,608 proofs of claims by the claims bar date, of which 4966 were in lines of business 

other than workers’ compensation. (Battle Decl. at ¶ 6.) 

As of March 31, 2015, the Liquidator has obtained $150,507,900.00 in assets for the WEIC 

estate. (See, Declaration of Raymond Minehan (“Minehan Decl.”) at ¶ 3 , and attached Exhibit A, 

Statement of Assets and Liabilities.) As of March 31, 2015, the WEIC estate has $99,783,900.00 

in liabilities. (Id.)  Based on the WEIC estate’s assets and liabilities, the Liquidator is now in a 

position to make the proposed Interim Distribution upon approved claims,  and the proposed 

Early Access Payment to the IGAs.  (Id.) 

III. ARGUMENT 

A. The Commissioner Is Authorized to Make The Proposed Payments.  

 The purpose of insurance insolvency proceedings is to ensure the orderly and equitable 

distributions of assets of the insolvent insurer to those entitled to share in those assets.  In re Title 

U.S.A Ins. Corp. (1995) 36 Cal.App.4th 363, 372.  Sections 1025, 1033 and 1037 contemplate a 

ratable distribution in accordance with the priority statute.  Commercial National Bank v. 
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Superior Court (1993) 14 Cal.App.4th 393, 398.  More specifically, section 1033(a) authorizes 

the payment of claims to approved claims holders. The Commissioner as liquidator has the power 

to compromise or make partial payments on the claims, pursuant to section 1037.  And with 

regard to losses incurred by IGAs, section 1035.5(b)(4) specifically authorizes the Liquidator to 

make early access payments to IGAs.   

 The goal of these statutory provisions is to authorize the Commissioner to exercise the 

power to do what is required to effect a liquidation in a manner which best serves the public 

interest, and the interests of policyholders and other interested individuals and entities. California 

case law supports the broad exercise of authority exercised by the Commissioner when he is 

conserving, rehabilitating, and/or liquidating insurance companies.  For example, in In re 

Executive Life Insurance Company (1995) 32 Cal.App.4th 344, the Court of Appeal noted that: 

“The Commissioner is an officer of the state . . .  who, when he or she is a 
conservator, exercises the state’s police power to carry forward the public interest and 
to protect policyholders and creditors of the insolvent insurer.”  (Id. at p. 356, 
citations omitted.) 

The Court of Appeal then went on to explain that: 

“In exercising this power, the Commissioner is vested with broad discretion.  . . . This 
discretion is subject to statutory limitations . . . and the requirement that the exercise 
of discretion be neither arbitrary nor improperly discriminatory. . . .  The 
Commissioner as conservator of the insolvent insurer is also a trustee for the benefit 
of all creditors and other persons interested in the insolvency estate.” (Id., citations 
omitted.) 

The Court of Appeal concluded that: 

“The trial court reviews the Commissioner’s actions under the abuse of discretion 
standard.  . . .: was the action arbitrary, i.e., unsupported by a rational basis, or is it 
contrary to specific statute, a breach of the fiduciary duty of the conservator as 
trustee, or improperly discriminatory?” (Id. at p. 358, citations omitted.) 

 The standard of review used to examine the Commissioner’s exercise of discretion also 

serves as a yardstick for evaluating the propriety of the Commissioner’s request to make the 

proposed first Interim Distribution, and the Early Access Payment to the IGAs.  As shown below, 

the proposed payments are an appropriate exercise of the Liquidator’s discretion.    
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B. The Proposed Distributions and Early Access Payments are an 
Appropriate Exercise of Discretion by the Liquidator.  

 The Commissioner as Liquidator believes that the proposed distributions and early access 

payments are in the best interests of the policyholders and claimants of the WEIC estate, and that 

his decision to make these payments is a rational and appropriate exercise of his discretion. 

 Since liquidation, the Liquidator has been diligently adjusting proofs of claims and 

collecting WEIC’s assets. The asset and claims picture is now sufficiently certain to permit a 

recommendation of an interim distribution to approved policyholder-class claimants.  

 As of March 31, 2015, the Liquidator has obtained $150,507,900.00 in assets for the WEIC 

estate. (Minehan Decl.at ¶ 3 , and attached Exhibit A, Statement of Assets and Liabilities.) As of 

March 31, 2015, the WEIC estate has $99,783,900.00 in liabilities. (Id.)  As the Statement of 

Assets and Liabilities shows, the WEIC estate is in a position to make the proposed Interim 

Distribution upon approved claims, and the proposed Early Access Payment to the IGAs. (Id.)   

 The Liquidator’s interim distribution approach ensures that as the last claims are liquidated, 

those persons whose claims have been long ago approved will be able to receive a substantial 

distribution on their claims. The methodology for the interim distributions is to distribute an 

amount which is less than the estimated ultimate value of the approved proof of claim, in order to 

ensure that as the remaining proofs of claims are ultimately approved, those claimants will 

receive their entitlement even if their claims are approved at levels greater than the current 

estimated reserves for such claims.  As set forth in the Declarations, this is accomplished by 

projecting the likely ultimate recovery upon the proofs of claims, and then reserving for liabilities 

in excess of those projected to exist, as a matter of cushion to ensure that the distribution will 

minimize the risk of preference.  The Commissioner as Liquidator has assessed those assets 

readily available for distribution, assessed the policyholder class and above liabilities, and 

reserved additional sums for unforeseen contingencies. (See, Minehan Decl. at ¶ 4, which sets 

forth the methodology that has been applied in this instance.) 

 The eighty percent Early Access Payment is also reasonable, given the amount of assets and 

liabilities of the WEIC estate. Moreover, as provided in section 1035.5, the IGAs will be required 
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(or have already) signed agreements to return any excess funds should the ultimate distribution to 

policyholder class claimants be less than the funds they have received. 

Given the above, the Commissioner as Liquidator respectfully requests that this Court 

approve the proposed first Interim Distribution and the proposed Early Access Payment to the 

IGAs.  

CONCLUSION 

 The requested distributions will provide the companies and people affected by this 

liquidation with a substantial portion of their approved claims. Accordingly, the Court is 

respectfully requested to approve these distributions and enter an Order: 

(1) Approving the Liquidator’s proposed first Interim Distribution to policyholders with  

approved claims and other Class Two claimants; 

(2)  Approving the proposed Early Access Payment to insurance guarantee associations; 

and   

(3) Authorizing the Commissioner as Liquidator to take any action necessary to 

accomplish the purposes of the Order prayed for herein. 
 
Dated:   August 8, 2015 
 

Respectfully Submitted,  
 
KAMALA D. HARRIS 
Attorney General of California 
JOYCE E. HEE 
Supervising Deputy Attorney General 

/s/ Anne Michelle Burr  
ANNE MICHELLE BURR 
Deputy Attorney General 
Attorneys for Applicant, the Insurance 
Commissioner of the State of California as 
Liquidator of Western Employers 
Insurance Company 
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